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VERZJONI ELETTRONIKA



ABBOZZ TA’ LIGI
msejjah

ATT li jemenda il-Kodici Kriminali, Kap. 9, I-Att dwar Dipendenza
fuq id-Droga (Trattament mhux Prigunerija), Kap. 537 u biex
Jipprovdi ghal hwejjeg ohra relatati jew ancillari ghalihom.

IL-PRESIDENT, bil-parir u 1-kunsens tal-Kamra tad-Deputati,
imlaqqgha f’dan il-Parlament, u bl-awtorita tal-istess, harget b’ligi dan
li gej:-

1.  It-titolu fil-qosor ta’ dan I-Att huwa l-Att tal-2018 li jemenda
1-Kodi¢i Kriminali u 1-Att dwar id-Dipendenza fuq id-Droga
(Trattament mhux Prigunerija).

TAQSIMA 1
Emenda ghall-Kodic¢i Kriminali

2. Din it-Tagsima temenda il-Kodi¢i Kriminali, u ghandha
tinqara u tinftichem haga wahda mal-Kodi¢i Kriminali, hawnhekk
izjed ‘il quddiem imsejjah "il-Kodi¢i".

3.  Minnufih wara s-Sub-titolu XI tat-Tagsima I tat-Tieni Ktieb
tal-Kodic¢i ghandu jidhol is-Sub-titolu gdid li ge;j:

"Sub-titolu XII
Fugq il-Prezunzjoni tal-Innoc¢enza

I1-mizuri f’dan is-Sub-titolu jittrasponu d-dispozizzjonijiet tad-
Direttiva (UE) 2016/343 tal-Parlament Ewropew u tal-Kunsill tad-9 ta’
Marzu 2016 dwar it-tishih ta’ ¢erti aspetti tal-prezunzjoni tal-inno¢enza
u tad-dritt 1i wiehed ikun prezenti waqt il-process fil-pro¢edimenti
kriminali.
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Titolu fil-qosor.
Kap. 9.
Kap. 537

Emenda tal-
Kodici
Kriminali.
Kap. 9.

Zjieda tas-Sub-
titolu XII gdid
fil-Kodici.
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Prezunzjoni
tal-
innoc¢enza.

Oneru tal-
prova.

Referenzi

pubblic¢i ghall-

htija.

366A.(1) Kull persuna suspettata jew akkuzata li
wettget reat kriminali, jew reat kriminali allegat, ghandha
titqies li hija inno¢enti sa meta d-dec¢izjoni dwar id-
determinazzjoni finali jekk dik il-persuna wettqitx ir-reat
kriminali kkonc¢ernat tkun saret definittiva:

Izda d-dispozizzjonijiet ta’ dan l-artikolu
ghandhom ikunu minghajr pregudizzju ghall-proviso tas-
sub-artikolu (5) tal-artikolu 39 tal-Kostituzzjoni u ghall-
infurzar, kif jista’ jigi pprovdut mil-1igi, ta’ decizjoni tal-
Qorti tal-Magistrati jew tal-Qorti Kriminali pendenti s-
smiegh ta’ appell wara li 1-akkuzat ikun instab hati li
wettaq reat kriminali minn wahda mill-Qrati imsemmija.

366B.(1) L-oneru tal-prova ghad-determinazzjoni tal-
htija ta’ persuni suspettati jew akkuzati jaqa’ fuq il-
prosekuzzjoni:

Izda d-dispozizzjonijiet ta’ dan l-artikolu
ghandhom ikunu minghajr pregudizzju:

(a) ghall-proviso tas-subartikolu (5) tal-
artikolu 39 tal-Kostituzzjoni;

(b) ghal kwalunkwe obbligu ta’ mhallef,
magistrat jew kwalunkwe qorti jew tribunal li jfittxu
evidenza kemm inkriminanti kif ukoll li tiskaguna;

(¢) ghad-dritt tad-difiza 1i tipprezenta
evidenza skont il-ligi.

(2) Kwalunkwe dubju dwar il-htija ghandu jkun
ghall-benefi¢¢ju tal-persuna suspettata jew akkuzata,
inkluz fejn il-qorti tivvaluta jekk il-persuna akkuzata
ghandhiex tigi lliberata.

366C.(1) Sakemm ma jkunx ippruvat li persuna
suspettata jew akkuzata hija hatja skont il-ligi, id-
dikjarazzjonijiet pubbli¢i mill-awtoritajiet pubbli¢i u d-
dec¢izjonijiet gudizzarji, ghajr dawk dwar htija,
m’ghandhomx jirreferu ghal dik il-persuna bhala hatja:

Izda d-dispozizzjonijiet ta’ dan l-artikolu

ghandhom ikunu minghajr pregudizzju:

(i) ghall-atti tal-Avukat Generali, tal-Pulizija jew
ta’ awtorijatijiet pubbli¢i 1i jkollhom poteri ta’
prosekuzzjoni jkollhom I-ghan li jippruvaw il-htija
tal-persuna suspettata jew akkuzata;

(i) ghad-dec¢izjonijiet preliminari ta’ natura
procedurali, li jittiechdu minn magistrat, imhallef, jew
minn kwalunkwe awtorita kompetenti ohra u li huma
bbazati fuq suspett jew evidenza inkriminanti;



Prezentazzjoni
ta’ persuni
suspettati u
akkuzati.

Id-dritt li
wiehed jibga'
sieket u d-dritt
li wiehed ma
jinkriminax
ruhu.

Id-dritt li
persuna tkun
prezenti waqt il-
process.

(ii1) ghad-dritt tal-awtoritajiet pubbli¢i li jxerrdu I-
informazzjoni pubblikament dwar il-pro¢edimenti
kriminali fejn dan ikun strettament mehtieg ghal
ragunijiet relatati mal-investigazzjoni kriminali jew
mal-interess pubbliku.

(2) Kwalunkwe persuna li tallega 1-ksur tad-drittijiet
taghha taht dan I-artikolu jew dan is-Sub-titolu, ghandu
jkollha d-dritt 1i taghmel rikors lill-Qorti tal-Magistrati fi
zmien ghaxart ijiem mid-data tal-fatt li allegatament ta lok
ghall-ksur, sabiex titlob id-determinazzjoni ta’ dak il-ksur
u rimedju xieragq.

366D.(1) Persuni suspettati u akkuzati m’ ghandhomx
jigu pprezentati bhala hatja fil-qorti jew fil-pubbliku
permezz tal-uzu ta’ trazzin fiziku:

Izda xejn f’dan l-artikolu ma ghandu jimpedixxi

lil pulizija jew kwalunkwe qorti milli tapplika mizuri ta’
trazzin fiziku li jistghu jkunu mehtiega fi kwalukwe kaz
partikolari ghal ragunijiet relatati mas-sigurta jew biex
persuni suspettati jew akkuzati jkunu impediti milli
jaharbu jew ikollhom kuntatt ma’ persuni ohra.

366E.(1) Persuni suspettati u akkuzati ghandu
jkollhom id-dritt 11 jibqghu siekta fir-rigward tar-reat
kriminali li huma suspettati jew akkuzati li wettqu u
ghandu jkollhom id-dritt li ma jinkriminawx ruhhom.

(2) L-ezercizzju tad-dritt li wiehed ma jinkriminax
ruhu m’ghandux jimpedixxi lill-awtoritajiet kompetenti
mill-gbir ta’ evidenza li tista’ tinkiseb bl-uzu ta’ poteri
legittimi ta’ kompulsjoni li l-ezistenza taghhom hija
indipendenti mir-rieda tal-persuni suspettatti jew akkuzati.

(3) L-ezercizzju minn persuni suspettati jew akkuzati
tad-dritt i wiehed jibga’ sieket jew tad-dritt 1i wiehed ma
jinkriminax ruhu m’ghandux jintuza kontrihom u
m’ghandux jitqies bhala evidenza li huma wettqu r-reat
kriminali kkon¢ernat.

366F. Salvi d-dispozizzjonijiet ta’ kwalunkwe ligi ohra li
tista’ tipprovdi ghall-possibilita ta’ processi fl-assenza tal-
persuni imputati jew akkuzati, bla hsara ghas-salvagwardji
provduti fid-Direttiva (UE) 2016/343 tal-Parlament
Ewropew u tal-Kunsill tad-9 ta' Marzu 2016 dwar it-tishih
ta’ certi aspetti tal-prezunzjoni tal-inno¢enza u tad-dritt li
wiehed ikun prezenti waqt il-process fil-procedimenti
kriminali, persuni imputati jew akkuzati ghandu jkollhom
id-dritt li jkunu prezenti wagqt il-process.".
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Emenda tal-

artikolu 500 tal-

Kodi¢i.

Emenda tal-

artikolu 501 tal-

Kodi¢i.

Emenda tal-

artikolu 502 tal-

Kodi¢i.

L-artikolu 500 tal-Kodic¢i ghandu jigi emendat kif gej:

(a) is-subartikolu (2) tieghu ghandu jigi enumerat mill-

¢did bhala s-subartikolu (3) u n-nota marginali tieghu ghandha
tigi sostitwita bil-kliem "Appell mill-Avukat Generali.";

(b) is-subartikoli (3) u (4) tieghu ghandhom jigu

enumerati mill-gdid bhala s-subartikoli (4) u (5) rispettivament;

(¢) minnufih wara s-subartikolu (1) tieghu, ghandu

jidhol s-subartikolu gdid li gej:

"(2) L-Avukat Generali jista’ jappella lill-Qorti tal-
Appell kontra liberazzjoni jew sejba zbaljata ta’ htija fuq I-
att ta’ akkuza jew parti minnu jew kontra s-sentenza
moghtija, sakemm is-sentenza ma tkunx wahda stabbilita
mil-ligi."; u

(d) fis-subartikolu (5) kif enumerat mill-gdid, il-kliem

"is-subartikolu (3)" ghandhom jigu sostitwiti bil-kliem "is-
subartikolu (2) jew (4)" u l-kliem "li minnu sar l-appell.",
ghandhom jigu sostitwiti bil-kliem "li minnu sar l-appell, jew,
jekk tqis li kellha tinghata sentenza aktar gravi, thassar is-
sentenza moghtija fil-kawza u taghti dik is-sentenza aktar gravi
gustifikata bil-ligi minflok 1-ohra, kif jidhrilha 1i kellha tinghata,
u ghandha f’kull kaz iehor tichad l-appell.".

Is-subartikolu (4) tal-artikolu 501 ghandu jigi mhassar.

L-artikolu 502 tal-Kodi¢i ghandu jigi emendat kif gej:

(a) fis-subartikolu (1) tieghu:

(1) il-kelma "appellant" ghandha tigi sostitwita bil-
kelma "akkuzat"; u

(i1) 1il-kelma "appellant", kull fejn tokkorri,
ghandha tigi sostitwita bil-kelma "akkuzat"; u

(i) 1il-kliem "ghalkemm misjub hati mhux kif
imiss", ghandhom jigu sostitwiti bil-kliem "ghalkemm

illiberat jew misjub hati mhux kif imiss".

(b) fil-proviso tas-subartikolu (1) tieghu, il-kliem "Izda

kull sentenza ohra" ghandhom jigu sostitwiti bil-kliem "Izda
meta l-appell ikun ipprezentat mill-persuna misjuba hatja kull
sentenza ohra";
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(¢) fis-subartikolu (2) tieghu:

(i) 1il-kliem "l-appellant" ghandhom jigu sostitwiti
bil-kliem "l-akkuzat"; u

(i1)) l-kliem "ghal dak ir-reat l-iehor, li ma tkunx
sentenza aktar gravi.", ghandhom jigu sostitwiti bil-kliem
"ghal dak ir-reat l-iehor, li f’kaz ta’ appell ipprezentat mill-
persuna misjuba hatja m’ghandhiex tkun sentenza aktar
gravi.";

(d) fis-subartikolu (3) tieghu:

(i) 1il-kliem "mad-dikjarazzjoni ta’ htija tal-
appellant" ghandhom jigu mhassra; u

(i1) 1il-kliem "(li ma tkunx sentenza aktar gravi)"
ghandhom jigu sostitwiti bil-kliem "(li f’kaz ta’ appell
ipprezentat mill-persuna misjuba hatja m’ghandhiex tkun
sentenza aktar gravi)".

7.  L-artikolu 508 ghandu jigi emendat kif gej: Emenda tal-
artikolu 508 tad-
Kodi¢i.
(a) fis-subartikolu (1) tieghu: °

(1) il-kliem "kontra dikjarazzjoni ta’ htija"
ghandhom jigu mhassra;

(i1) 1il-kliem "imgqajjem skont l-artikolu 501(1)(b)",
ghandhom jigu sostitwiti bil-kliem "imqajjem skont 1-
artikoli 500(4) jew 501(1)(b)"; u

(iii) il-kliem "kif provdut bl-artikolu 501(2)",
ghandhom jigu sostitwiti bil-kliem "kif provdut bl-artikoli
500(5), 501(2)".

(b) fis-subartikolu (2) tieghu:

(i) 1il-kelma "Appellant" ghandha tigi sostitwita
bil-kelma "Akkuzat";

(i1) fil-paragrafu (a) tieghu, il-kliem "gie misjub
hati" ghandhom jigu sostitwiti bil-kliem "gie misjub hati
jew illiberat" u I-kliem "l-appell tieghu" ghandhom jigu
sostitwiti bil-kliem "l-appell";

(ii1) fil-paragrafu (b) tieghu, minnufih wara l-kelma
"tieghu" ghandhom jidhlu I-kliem "l-akkuzat"; u
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(iv) fil-paragrafu (¢) tieghu, il-kelma "sabu"
ghandha tigi sostitwita bil-kliem "sab lil akkuzat".

(¢) fis-subartikolu (3) tieghu, il-kelma "Appellant"
ghandha tigi sostitwita bil-kelma "Akkuzat".

(d) fis-subartikolu (4) tieghu, il-kliem "tal-appellant”
ghandhom jigu sostitwiti bil-kliem "tal-akkuzat".

(e) fis-subartikolu (7) tieghu:

(1) il-kliem "terga’ tigi misjuba hatja", ghandhom
jigu sostitwiti bil-kliem "tigi misjuba hatja";

(i) il-kliem "li ma tkunx sentenza aktar gravi"
ghandhom jigu sostitwiti bil-kliem "li f’kawza ordnata
mill-gdid wara appell ipprezentat mill-persuna misjuba
hatja, m’ghandhiex tkun sentenza aktar gravi".

TAQSIMA 11
Emendi ghall-Att dwar Dipendenza fuq id-Droga
(Trattament mhux Prigunerija)

Emenda tal-Att 8. Din it-Tagsima temenda tal-Att dwar Dipendenza fuq id-
%?;éndenza fug Droga (Trattament mhux Prigunerija), u ghandha tinqara u tinftichem
id-Droga bhala haga wahda mal-Att dwar Dipendenza fuq id-Droga (Trattament
(Trattament .. .. - o . . .. "

mhux mhux Prigunerija), hawnhekk izjed ‘il quddiem imsejjah "l-Att
%Igjug‘g’g” a). princ¢ipali".

Jemenda I- 9. L-artikolu 8 tal-Att principali ghandu jigi emendat kif gej:
artikolu 8 tal-

Att prin¢ipali

(a) fil-paragrafu (a) tas-subartikolu (2) tieghu, il-kliem
"gravi u medika" ghandhom jigu mhassra;

(b) fis-subartikolu (5) tieghu, il-kliem "jikkunsidra Ii 1-
persuna akkuzata sostanzjalment rnexxielha tehles" ghandhom
jigu sostitwiti bil-kliem "jikkunsidra 1i l-persuna akkuzata
minkejja li kienet soffriet minn dipendenza fuq id-droga helset
mid-dipendenza fuq id-droga, jew sostanzjalment irnexxielha
tehles";

(¢) minnufih wara s-subartikolu (6) tieghu, ghandu
jizdied is-subartikolu gdid li gej:

"(6A)Fejn il-qorti 1i tkun gieghda tassumi il-funzjoni
ta’ Qorti dwar id-Droga skont id-dispozizzjonijiet tas-
subartikolu (1) hija qorti fi grad ta’ appell, kull sejha lura
ta’ kazijiet maghmula skont is-subartikolu (6) ghandha



tapplika biss ghal kazijiet kriminali li jkunu pendenti
kontra 1 akkuzat f’dik il-qorti fi grad ta’ appell.
Madankollu, l-istess qorti fi grad ta’ appell ghandha
tinnotifika lir-Registratur tal-Qrati Kriminali u tat-
Tribunali Kriminali bid-dec¢izjoni taghha li tassumi I-
funzjonijiet ta’ Qorti dwar id-Droga u r-Registratur ghandu
jinforma lil kull qorti ohra li quddiemha jkunu pendenti
kazijiet kriminali kontra 1-akkuzat bid-dec¢izjoni tal-qorti fi
grad ta’ appell biex tassumi I-funzjoni ta’ Qorti dwar id-
Droga u dik l-ordni ghandha torbot lil dawn il-qrati 1-ohra
kollha, sabiex is-sejha lura tal-kazijiet maghmula skont dik
l-ordni u wara li 1-Qorti fi grad ta’ appell tkun irceviet ir-
rapport mill-Bord ta’ Riabilitazzjoni ta’ Persuni li Nqabdu
bid-Droga imsemmi fis-subartikolu (5) tkun tista’, fir-
rigward ta’ kazijiet pendenti kontra I-akkuzat quddiem il-
Qorti tal-Magistrati jew quddiem il-Qorti Kriminali, issir
mill-imhallef jew mill-magistrat 1i jkun ged jippresjedi il-
kawza li kienet saret 1-ewwel quddiem dik il-Qorti wara li
tir¢ievi notifika mir-Registratur li jista’ jsir dan.

Fi¢c-cirkostanzi imsemmija f’dan is-subartikolu,
kazijiet pendenti quddiem qrati fi grad ta’ appell u kazijiet
pendenti quddiem qrati ohra ghandhom jigu decizi
separatament mill-qrati rispettivi, sew jekk individwalment
jew fi gruppi ta' kazijiet imsejjhin lura i jkunu pendenti
quddiem qorti partikolari, sabiex ma jigi ppregudikat I-
ebda dritt t' appell tal-akkuzat.".

TAQSIMA 111
Emendi tal-Att tal-2014 li jemenda Diversi Ligijiet li
jirrigwardaw materji kriminali (Emenda Nru. 2)

10. Din il-Parti temenda 1-Att tal-2014 li jemenda Diversi Ligijiet
li jirrigwardaw materji kriminali (Emenda Nru. 2) u ghandha tinqara u
tinftichem haga wahda mal-Att tal-2014 1i jemenda Diversi Ligijiet li
jirrigwardaw materji kriminali (Emenda Nru. 2), hawnhekk izjed ‘il
quddiem imsejjah "l-Att prin¢ipali i jemenda".

11. L-artikolu 50 tal-Att princ¢ipali li jemenda ghandu jigi
ssostitwit b’dan li gej:
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Emenda tal-Att
XXIV tal-2014.
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"Zjieda ta’ 50.
artikolu gdid fil-

Minnufih wara l-artikolu 360A tal-Kodi¢i ghandu

Kodici. jizdied l-artikolu gdid 1i gej:

"Pro¢edimenti in

absentia.

360B.(1) Minkejja d-dispozizzjonijiet I-
ohra ta’ dan il-Kodic¢i jew ta’ kwalunkwe ligi
ohra, id-dispozizzjonijiet ta’ dan l-artikolu
ghandhom japplikaw ghal reati 1i jaqghu taht
il-gurisdizzjoni tal-Qorti tal-Magistrati bhala
Qorti ta’ Gudikatura Kriminali taht l-artikolu
370(1).

(2) Meta persuna, wara li tkun giet
akkuzata b’reat imsemmi fis-subartikolu (1) u
wara li tkun giet ipprezentata b’tahrika,
tonqos milli tidher personalment quddiem il-
qorti f’iktar minn okkazzjoni wahda, jew
tongos milli tattendi personalment quddiem
il-qorti u tkun rapprezentata minn avukat
mahtur b’mandat, hija ghandha titqies illi tkun
tat il-kunsens taghha sabiex titmexxa l-kawza
fin-nuqqas taghha u l-qorti ghandha
tipprocedi bis-smigh fin-nuqqas tal-persuna
akkuzata u ghandha minn hemm ’il quddiem
tipprocedi biex taghti s-sentenza:

Izda kull persuna akkuzata kif
imsemmi qabel tista’, minflok tidher quddiem
il-Qorti tal-Magistrati, tipprezenta fir-registru
ta’ dik il-qorti, rapprezentazzjonijiet bil-
miktub u, jew dikjarazzjoni tal-fatti tal-kawza
konfermati b’gurament li jikkontestaw 1-
akkuza kontriha, u I-qorti ghandha, qabel ma
tiddeciedi fuq il-kawza, tqis dawn ir-
rapprezentazzjonijiet u, jew id-dikjarazzjoni
dags 1i kieku saru viva voce quddiem 1-
imsemmija qorti.

(3) Sentenza moghtija skont dan I-
artikolu ghandha tkun notifikata lill-akkuzat
personalment u ghandha tkun soggetta ghal
appell.



(4) Meta ma jigix ipprezentat appell
minn sentenza moghtija skont dan l-artikolu,
l-akkuzat ghandu, fi Zmien sebat ijiem min-
notifika tal-imsemmija sentenza, ikollu d-dritt
ulterjuri 11 jappella mis-sentenza u d-
dispozizzjonijiet ta’ dan il-Kodic¢i li
jirrigwardaw l-appelli ghandhom, bla hsara
ghad-dispozizzjonijiet ta’ dan l-artikolu
japplikaw mutatis mutandis.

(5) It-tahrika mahruga fir-rigward ta’
proc¢edimenti taht dan I-artikolu ghandu wkoll
ikun fiha twissija li jekk il-persuna ma tidhirx,
il-persuna mharrka tista’ titqies illi tat il-
kunsens taghha sabiex titmexxa l-kawza fin-
nuqqas taghha.

(6) (1) Meta sentenza tigi nnotifikata kif
provdut taht is-subartikolu (3) 1-akkuzat
ghandu wkoll jigi informat bid-dritt ulterjuri
tieghu ghall-appell skont id-dispozizzjonijiet
tas-subartikolu (4).

(2) Id-dispozizzjonijiet ta’ din il-
klawsola ghandhom jidhlu fis-sehh fid-data
appuntata mill-Ministru responsabbli ghall-
gustizzja b’Ordni fil-Gazzetta.".

Ghanijiet u Ragunijiet

L-ghanijiet u r-ragunijiet ta’ dan I-Abboz huwa sabiex jigu trasposti
fil-ligi id-dispozizzjonijiet tad-Direttiva (UE) 2016/343 tal-Parlament
Ewropew u tal-Kunsill tad-9 ta' Marzu 2016 dwar it-tishih ta' certi
aspetti tal-prezunzjoni tal-inno¢enza u tad-dritt li wiehed ikun prezenti
waqt il-process fil-pro¢edimenti kriminali u l-emenda tal-Att dwar id-
Dipendenza fuq Droga (Trattament mhux Prigunerija) bl-ghan li
jikkonforma ma’ dec¢izjoni tal-Qorti Kostituzzjonal fir-rigward tal-
possibilita li qorti fi grad ta’ appell tassumi funzjonijiet ta’ Qorti dwar
id-Droga u li taghmel emendi minuri {’dik il-ligi.
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Short title.
Cap. 9.
Cap. 537.

Amendment to
the Criminal
Code.

Cap. 9.

Adds new Sub-

title XII to the
Code.

A BILL
entitled

AN ACT to amend the Criminal Code, Cap. 9, the Drug
Dependence (Treatment not Imprisonment) Act, Cap. 537 and to
provide for other matters dealing with them or ancillary thereto.

BE IT ENACTED by the President, by and with the advice and
consent of the House of Representatives, in this present Parliament
assembled, and by authority of the same, as follows:-

1.  The short title of this Act is the Criminal Code (Amendment)
and the Drug Dependence (Treatment not Imprisonment)
(Amendment) Act, 2018.

PART 1
Amendments to the Criminal Code

2.  This Part amends the Criminal Code, and it shall be read and
construed as one with the Criminal Code, hereinafter referred to as
"the Code".

3. Immediately after Sub-title XI of Part 1 of Book Second of
the Code there shall be added the following new Sub-title:

"Sub-Title XII
Of the Presumption of Innocence

The measures provided for in this Sub-Title transpose the
provisions of Directive (EU) 2016/343 of the European Parliament
and the Council of the 9 March 2016 on the strengthening of certain
aspects of the presumption of innocence and of the right to be present
at the trial in criminal proceedings.
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366A.(1) Every person suspected or accused of
having committed a criminal offence or an alleged
criminal offence shall be presumed to be innocent until
the decision on the final determination of whether that
person has committed the criminal offence has become
definitive:

Provided that the provisions of this article shall
be without prejudice to the proviso to sub-article (5) of
article 39 of the Constitution and to the enforcement, as
may be provided by law, of a judgement of the Court of
Magistrates or of the Criminal Court pending the hearing
of an appeal after the accused has been found guilty of
having committed a criminal offence by one of the said
Courts.

366B.(1) The burden of proof for establishing the
guilt of suspects or accused persons shall lie with the
prosecution:

Provided that the provisions of this article shall
be without prejudice to:

(a) the proviso to sub-article (5) of article
39 of the Constitution;

(b) any obligation of a judge, magistrate or
any court or tribunal to seek both inculpatory and
exculpatory evidence;

(c) the right of the defence to submit any
evidence according to law.

(2) Any doubt as to the question of guilt shall
benefit the suspect or accused person including where the
court assesses whether an accused person should be
acquitted.

366C.(1) As long as a suspect or accused person has
not been proven guilty according to law, public
statements made by public authorities and judicial
decisions, other than those on guilt, shall not refer to that
person as being guilty:

Provided that the provisions of this article shall
be without prejudice to:

(1) acts of the Attorney General, the Police or
other public authorities having prosecuting powers
which aim to prove the guilt of the suspect or
accused person;
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(i1) preliminary decisions of a procedural nature
taken by a magistrate, a judge or by any other
competent authority and which are based on
suspicion or on incriminating evidence;

(ii1) the right of public authorities to publicly
disseminate information on criminal proceedings
where this is strictly necessary for reasons relating to
the criminal investigation or to the public interest.

(2) Any person who alleges that his rights under this
article or this Sub-title have been breached shall have a
right to file an application in the Court of Magistrates
within ten days, from the date of the fact which allegedly
gave rise to the breach, to demand a finding of such a
breach and an appropriate remedy.

366D.(1) Suspects and accused persons shall not be
presented in court or in public as being guilty, through the
use of measures of physical restraint:

Provided that nothing in this article shall prevent
the police or any court from applying measures of
physical restraint that may be required in any particular
case for reasons relating to security or to the prevention
of suspects or accused persons from absconding or from
having contact with other persons.

366E.(1) Suspects and accused persons shall have
the right to remain silent in relation to the criminal
offence which they are suspected or accused of having
committed and shall have the right not to incriminate
themselves.

(2) The exercise of the right not to incriminate
oneself shall not prevent the competent authorities from
gathering evidence which may be obtained through the
use of legal powers of compulsion which exist
independently of the will of the suspects or accused
persons.

(3) The exercise by suspects or accused persons of
the right to remain silent or of the right not to incriminate
oneself shall not be used against them and shall not be
considered to constitute evidence that they have
committed the criminal offence concerned.



Right to be 366F.Saving the provisions of any law which may

present at the

trial.

4.

S.

6.

provide for trials in the absence of the persons charged or
accused, subject to the safeguards provided in Directive
(EU) 2016/343 of the European Parliament and the
Council of the 9 March 2016 on the strengthening of
certain aspects of the presumption of innocence and of
the right to be present at the trial in criminal proceedings,
persons charged or accused shall have the right to be
present at their trial.".

Article 500 of the Code shall be amended as follows:

(a) sub-article (2) thereof shall be re-numbered as sub-
article (3) and the marginal note thereof shall be substituted by
the words "Appeal by the Attorney General.";

(b) sub-articles (3) and (4) thereof shall be re-numbered
as sub-articles (4) and (5) respectively;

(c) immediately after sub-article (1) thereof, there shall
be inserted the following new sub-article:

"(2) The Attorney General may appeal to the Court
of Criminal Appeal against an acquittal or a wrong finding
of guilt on the bill of indictment or part thereof or against
the sentence passed unless the sentence is one fixed by
law."; and

(d) in sub-article (5) as re-numbered, for the words "sub-
article (3)" there shall be substituted the words "sub-articles (2)
or (4)" and for the words "from which an appeal has been filed.",
there shall be substituted the words "from which an appeal has
been filed, or, if it considers that a sentence of greater severity
should have been passed, quash the sentence passed at the trial
and pass such sentence of greater severity warranted in the law in
substitution thereof as it considers ought to have been passed,
and in any other case shall dismiss the appeal.".

Sub-article (4) of article 501 shall be deleted.

Article 502 of the Code shall be amended as follows:
(a) in sub-article (1) thereof:

(1) for the words "an appellant" there shall be
substituted the words "an accused";
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(i1)) for the words "the appellant", wherever they
occur, there shall be substituted the words "the accused";
and

(ii1) for the words "though not properly convicted"
there shall be substituted the words "though acquitted or
not properly convicted";

(b) in the proviso to sub-article (1) thereof, for the words
"Provided that such other sentence", there shall be substituted the
words "Provided that where the appeal is filed by the person
convicted such other sentence";

(¢) in sub-article (2) thereof:

(1) for the words "an appellant" there shall be
substituted the words "an accused"; and

(i1)) for the words "for that other offence, not being
a sentence of greater severity.", there shall be substituted
the words "for that other offence which in the case of an
appeal filed by the person convicted shall not be a sentence
of greater severity.";

(d) in sub-article (3) thereof:

(i) the words "on conviction of the appellant" shall
be deleted; and

(i1)) for the words "(not being a sentence of greater
severity)" there shall be substituted the words "(which, in
the case of an appeal filed by the person convicted shall not
be a sentence of greater severity)".

Amendment of 7. Article 508 shall be amended as follows:
article 508 of
the Code. . X

(a) in sub-article (1) thereof:

(i) the words "against conviction" shall be deleted;

(i1) for the words "raised under article 501(1)(b)",
there shall be substituted the words "raised under articles
500(4) or 501(1)(b)"; and

(i11) for the words "as provided by article 501(2)"
there shall be substituted the words "as provided by articles
500(5), 501(2)";



(b) in sub-article (2) thereof:

(i) for the words "An appellant" there shall be
substituted the words "An accused";

(1) in paragraph (a) thereof, for the words "he was
convicted" there shall be substituted the words "he was
convicted or acquitted" and for the words "his appeal"
there shall be substituted the words "the appeal";

(iii)) in paragraph (b) thereof, for the word "he"
there shall be substituted the words "the accused"; and

(iv) in paragraph (c) thereof, for the word "him"
there shall be substituted the words "the accused";

(c) in sub-article (3) thereof, for the words "An
appellant" there shall be substituted the words "An accused"; and

(d) in sub-article (4) thereof, for the words "the
appellant" there shall be substituted the words "the accused".

(e) in sub-article (7) thereof:

(i)  for the words "is again convicted" there shall be
substituted the words "is convicted";

(i1)) for the words "not being a sentence of greater
severity" there shall be substituted the words "which in the
case of a retrial ordered upon an appeal of the person
convicted shall not be a sentence of greater severity".

PART II
Amendments to the Drug Dependence
(Treatment Not Imprisonment) Act

8. This Part amends the Drug Dependence (Treatment Not
Imprisonment) Act and it shall be read and construed as one with the
provisions of the Drug Dependence (Treatment Not Imprisonment)
Act hereinafter in this Part referred to as "the principal Act".

9. Article 8 of the principal Act shall be amended as follows:

(a) in paragraph (a) of sub-article (2) thereof, the words
"grave and medically" shall be deleted;

(b) in sub-article (5) thereof, for the words "considers
that the accused has managed" there shall be substituted the
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words "considers that the accused although having previously
suffered from drug dependence is free from drug dependence, or
has managed".

(c) immediately after sub-article (6) thereof there shall
be added the following new sub-article:

"(6A)Where the Court assuming the functions of a
Drugs Court in terms of sub-article (1) is a court of
appellate jurisdiction, any recall of cases made in terms of
sub-article (6) shall only apply to criminal cases which are
pending against the accused in that court of appellate
jurisdiction. The said court of appellate jurisdiction shall
however notify the Registrar of Criminal Courts and
Criminal Tribunals of its decision to assume the functions
of a Drugs Court and the Registrar shall inform any other
court before which criminal cases are pending against the
accused of the decision of the Court of appellate
jurisdiction to assume the functions of a Drugs Court and
that order shall be binding on all such other courts
sohowever that the recall of cases made pursuant to that
order and after the Court of appellate jurisdiction has
received the report from the Drug Offenders Rehabilitation
Board referred to in sub-article (5) may, in respect of cases
against the accused pending before the Court of
Magistrates or before the Criminal Court, be made by the
judge or magistrate presiding over the case which was first
instituted before that Court after receiving notification
from the Registrar that he may do so.

In the circumstances provided for in this sub-article,
cases pending before courts of appellate jurisdiction and
cases pending before other courts shall be decided
separately by the respective courts, whether individually or
in groups of recalled cases pending before a particular
court, so as not to prejudice any right of appeal competent
to the accused.".



PART III
Amendments to the Various Laws
(Criminal Matters) (Amendment No. 2) Act, 2014

10. This Part amends the Various Laws (Criminal Matters)
(Amendment No. 2) Act, 2014 and it shall be read and construed as
one with the provisions of the Various Laws (Criminal Matters)
(Amendment No. 2) Act, 2014 hereinafter in this Part referred to as
"the amending principal Act".

11. (a) Article 50 of the amending principal Act shall be
substituted by the following:

"Addition of 50. Immediately after article 360A of the Code there

aicle tothe  shall be added the following new article:

Code. "Proceedingsin  360B.(1) Notwithstanding the other
absentia. .. .
provisions of this Code or of any other law,
the provisions of this article shall apply to
offences within the jurisdiction of the Court
of Magistrates as a court of criminal
judicature under article 370(1).

(2) Where a person, having been
charged with an offence referred to in sub-
article (1) and having been duly served with
a summons fails to appear personally before
the court on more than one occasion or
failing to appear personally before the court
is represented by a mandated legal counsel,
that person shall be deemed to have given his
consent for the trial to proceed in his absence
and, the court shall proceed with the hearing
in the absence of the person charged and
shall thereupon proceed to deliver
judgement:

Provided that any person charged as
aforesaid may instead of appearing before
the Court of Magistrates file in the Registry
of that court representations in writing and,
or a declaration on the facts of the case
confirmed on oath contesting the charge
against him, and the Court shall, prior to
deciding the case, take into account such
representations and, or a declaration as if
they had been made viva voce before the said
court.
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(3) A judgment delivered in terms of
this article shall be personally served upon
the offender and shall be subject to appeal.

(4) Where no appeal is filed from a
judgment delivered in terms of this article,
the offender shall, within seven working
days of service of such judgment, have a
further right of appeal against the judgment
and the provisions of this code relating to
appeals shall, subject to the provisions of
this article, mutatis mutandis, apply.

(5) A summons issued in respect of
proceedings provided for under this article
shall also contain an intimation that in
default of appearance the person summoned
may be deemed to have given his
unequivocal consent for the trial to proceed
in his absence.

(6) (1) Where a judgment is served as
provided under sub-article (3) the offender
shall also be informed of his further right of
appeal in terms of the sub-article (4).

(2) The provisions of this article shall
come into effect on such date as the Minister
responsible for justice may by Order in the
Gazette appoint.".

Objects and Reasons

The objects and reasons of this Bill are the transposition into
written law of the provisions of Directive (EU) 2016/343 of the
European Parliament and the Council of the 9 March 2016 on the
strengthening of certain aspects of the presumption of innocence and
of the right to be present at the trial in criminal proceedings and the
amendment of the Drug Dependence (Treatment of Imprisonment) Act
for the purpose of complying with a judgement of the Constitutional
Court in respect of the possibility for a court of appellate jurisdiction
to assume the functions of a Drugs Court and to make some other
minor amendments to that law.
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