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Proposal for a 
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 
amending Regulation (EU) No 604/2013 as regards determining the Member State responsible for examining the application for international protection of unaccompanied minors with no family member, sibling or relative legally present in a Member State

Subsidiarity Deadline: 22 September 2014
Subsidiarity Breach: No


Aim of the Proposal

This proposal aims at addressing the current ambiguity of the provision on unaccompanied minors who have no family, siblings or relatives on the territory of the Member States, by providing legal certainty in respect of responsibility for examining the application for international protection in such cases.

Legal Basis quoted in the Proposal

Article 78(2(e)) of the Treaty on the Functioning of the European Union

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures for a common European asylum system comprising:
(e) criteria and mechanisms for determining which Member State is responsible for considering an application for asylum or subsidiary protection;

Purpose of the Subsidiarity Check

This report is being drawn up in terms of Protocol 2, Article 6, annexed to the Lisbon Treaty   on the application of the principles of subsidiarity and proportionality, which states that:

‘Any national Parliament…may, within eight weeks from the date of transmission of a draft legislative act, in the official languages of the Union, send to the Presidents of the European Parliament, the Council and the Commission a reasoned opinion stating why it considers that the draft in question does not comply with the principle of subsidiarity.’
 
Commission’s Justification for the need of action at EU Level

No justification given.

Position of other national parliaments

The Finnish Parliament, the German Bundesrat, the Seimas of the Republic of Lithuania, the National Council of the Slovak Republic and the Swedish Parliament have initiated scrutiny on the proposal.

Malta’s position

The Government has not yet forwarded its official position on this Proposal.

Conclusion

The present proposal addresses the issue of responsibility for examining the asylum application of an unaccompanied minor with no family, siblings or relatives on EU territor, and is an amendment of Article 8, paragraph 4 of Regulation (EU) No 604/2013 of the European Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person.[footnoteRef:1] [1:  Dublin III Regulation.] 


The proposal takes account of the Court of Justice’s ruling in case C-648/11 MA and Others vs. Secretary of State for the Home Department. In its judgement, the court had ruled that:

“The second paragraph of Article 6 of Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third-country national must be interpreted as meaning that, in circumstances such as those of the main proceedings, where an unaccompanied minor with no member of his family legally present in the territory of a Member State has lodged asylum applications in more than one Member State, the Member State in which that minor is present after having lodged an asylum application there is to be designated the ‘Member State responsible’”.

Paragraph 4a stipulates that, in situations where unaccompanied minors with no family, sibling or relatives on EU territory and who lodged multiple asylum applications, including in the Member State where he or she is currently present, the Member State responsible is established according to the Court of Justice’s judgment, that is to say, responsibility belongs to the Member State where the minor lodged an application and is currently present.

Situations where a minor who is an applicant for international protection is present in the territory of a Member State without having lodged an application there are addressed in Paragraph 4b, whereby it is proposed that the Member State should provide the minor with the opportunity to lodge an application there, after having informed him or her of such a right and its implications. Should the minor decide to avail himself of this option, he will remain in the Member State where he/she is present and have his or her application examined there, provided that this corresponds to the minor’s best interests. Alternatively, he is to be transferred to the Member State which the consideration of the minor’s best interests indicates as most suitable.

In case the minor decides not to lodge a new application in the Member State where he/she is present, it is proposed that the Member State responsible should be the one where the minor has lodged his or her most recent application.

The Government has signalled that several elements need to be taken into account in the formulation of Government’s position on this dossier, particuarly the protection of unaccompanied minors. According to a preliminary technical assessment, the Ruling and subsequent Proposal to amend the Dublin Regulation appear to be in the best interest of unaccompanied minors. Moreover, the Proposal is likely to lessen the burden on Malta in terms of unaccompanied minors who lodge an asylum application in Malta and then proceed to lodge another application in another Member State.

Despite being an area of shared competence, the action involved is an amendment, and seeing how it is not deemed to be excessively intrusive, the proposal does not breach the principle of subsidiarity.
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