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PROTOCOL

to amend the Air Transport Agreement between the United States of America and the European
Community and its Member States, signed on 25 and 30 April 2007

THE UNITED STATES OF AMERICA (heteinalter: ‘the United States?),

of the one part; and

THE KINGDOM OF BELGIUM,

THE REPUBLIC OF BULGARIA,

THE CZECH REPUBLIC,

THE KINGDOM OF DENMARK,

THE FEDERAL REPUBLIC OF GERMANY,

THE REPUBLIC OF ESTONIA,

[RELAND,

THE HELLENIC REPUBLIC,

THE KINGDOM OF SPAIN,

THE FRENCH REPUBLIC,

THE ITALIAN REPUBLIC,

THE REPUBLIC OF CYPRUS,

THE REPUBLIC OF LATVIA,

THE REPUBLIC OF LITHUANIA,

THE GRAND DUCHY OF LUXEMBOURG,

THE REPUBLIC OF HUNGARY,

THE REPUBLIC OF MALTA,

THE KiNGDOM OF THE NETHERLAMNDS,

THE REPUBLIC OF AUSTRIA,

THE REPUBLIC OF POLAND,

THE PORTUGUESE REPUBLIC,

ROMANIA,

THE REPUBLIC OF SLOVENIA,

THE SLOVAK REPUBLIC,

THE REFUBLIC OF FINLAND,

THE KINGDOM OF SWEDEN,

THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND,
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being parties to the Treaty on Furopean Union and to the Treaty on the Functioning of the European Union and being
Member States of the European Union (hereinafier: ‘the Member States’),

and the EUROPEAN UNICN,

of the other part;

INTEMDING to build upor the framewark established by the Air Transport Agreement between the United States and the
European Community and its Member States, signed on 25 and 30 April 2007 (hereinafier referred to as ‘the
Agreement), with the goal of opening access to markets and maximising benefits for consumers, airlines, labour, and

communities on both sides of the Adantic,

FULFLLING the mandate in Article 21 of the Agreement to negotiate expeditiously a second stage agreement that

advances this goal,

RECOGNISING that the European Union replaced and succeeded the Furopean Community as a consequence of the entry
into force on 1 December 2009 of the Treaty of Lisbon amending the Treaty on Eurcpean Union and the Treaty
establishing the European Community, and that as of that date, ail the rights and obligations of, and all the references to,
the Buropean Community in the Agreement apply w0 the European Union,

HAVE AGREED TO AMEND THE AGREEMENT AS FOLLOWS:

Article 1

Definitions

Article 1 of the Agreement shall be amended by:

1. inserting the following new definition after paragraph 2:

‘2 bis  "Citizenship determination” means a finding that an
air carrier proposing to operate services under this
Agreement satisfics the requirements of Article 4 regarding
its ownership, cffective control, and principal place of
business/

. inserting the following new definition after paragraph 3:

‘3 bis  “Fitness determination” means a finding that an air
carrier proposing to operate services under this Agreement
has satisfactory financial capability and adequate managerial
expertise to aperate such services and is disposed to comply
with the laws, regulations, and requirements that govern the
operation of such services;

Atrticle 2

Reciprocal Recognition of Regulatory Determinations with
Regard to Airline Fitness and Citizenship

A new Article 6 bis shall be inserted following Article 6 as
follows:

‘Article 6 bis

Reciprocal Recognition of Regulatory Determinations
with Regard to Airline Fitness and Citizenship

1. Upon receipt of an application for operating authori-
sation, purstant to Article 4, from an air carrier of one Party,
the aeronautical authorities of the other Party shall recognise
any fitness andfor citizenship determination made by the
aeronautical authorities of the first Party with respect to
that air carrier as if such a determination had been made
by its own acronautical authorities and not enquire further
into such matters, except as provided for at subparagraph (a)
below,

(@ If, after receipt of an application for operating auth-
orisation from an air carrier, ot after the grant of such
authorisation, the aercnautical authorities of the
receiving Party have a specific reason for concern
that, despite the determination made by the aero-
nautical authorities of the other Party, the conditions
prescribed in Article 4 of this Agreement for the grant
of appropriate authorisations or permissions have not
been met, then they shall promptly advise those
authorities, giving substantive reasons for their
concern. [n that event, either Party may seek consul-
tations, which should include representatives of the
relevant aeronautical authorities, andfor additional
nformadon relevant to this concern, and such
requests shall be met as soon as practicable. If the
matter remains unresolved, either Party may bring
the matter to the Joint Committee,

{t) This Article shall not apply to determinations in
relation to safety certificates or licences; security
arrangements; or insurance coverage.
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2. Each Party shall inform the other in advance where
practicable, and otherwise as soon as possible afterward,
through the Joint Committee of any substantial changes in
the criteria it applies in making the determinations referred
to in paragraph 1 above. If the receiving Party requeses
consultations on any such change they shall be held in
the Joint Committee within 30 days of such a request,
unless the Parties agree otherwise. If, following such consul-
tations, the receiving Party considers that the revised criteria
of the other Party would not be satisfactory for the
veciprocal recognition of regulatory determinations, the
receiving Party may inform the other Party of the
suspension of paragraph 1. This suspension may be lifted
by the receiving Party at any time. The Joint Committee
shall be informed accordingly.

Article 3
Environment

Atticle 15 of the Agreement shall be deleted in its entirety and
replaced with the following:

‘Article 15
Environment

1. The Parties recognise the importance of protecting the
enviromment when developing and implementing inter-
national aviation policy, carefully weighing the costs and
benefits of measures to protect the environment in
developing such policy, and, where appropriate, jointly
advancing effective global solutions. Accordingly, the Parties
intend to work together to limit or reduce, in an eco-
nomically reasonable manner, the impact of international
aviation on the environment.

2. When a Party is considering propesed envirenmental
measures at the regional, national, or local level, it should
evaluate possible adverse effects on the exercise of rights
contained in this Agreement, and, if such measures are
adopted, it should take appropriate steps to mitigate any
such adverse effects. Ar the request of a Paity, the other
Party shall provide a desaription of such evaluation and miti-
gating steps,

3. When environmental measures are established, the
aviation environmental standards adopted by the Inter-
national Civil Aviation Organization in annexes to the
Convention shall be followed except where differences have
been filed. The Parties shall apply any environmental
measures affecting air services under this Agreement in
accordance with Article 2 and Article 3(4) of this Agreement.

4, The Parties reaffirm the commitment of Member States
and the United States to apply the balanced approach
principle,

5. The following provisions shail apply to the imposition
of new mandatoty nolse-based operating restictions at
airpotts which have more than 50 000 movements of civil
subsonic jet aeroplanes per calendar year,

{a) The respousible authorities of a Party shall provide an
opportunity for the views of interested parties to be
considered in the decision-making process.

{b) Notice of the introduction of any new operating
restriction shall be made available to the other Party at
least 150 days prior to the entry into force of that
operating restriction. At the request of that other Party,
a written report shall be provided without delay ro that
other Party explaining the reasons for introducing the
operating restriction, the eavironmental objective estab-
lished for the airport, and the measures that were
considered to meet that objective. That repert shall
include the relevant evaluation of the likely costs and
benefits of the various measures considered.

{c) Operating restrictions shall be (i) non-discriminatory; (ii)
net more restrictive than necessary in order to achieve
the emnvironmental objective established for a specific
airport; and (i) non-arbitrary.

6. The Parties endorse and shall encourage the exchange
of information and regular dialogue anong experts, in
particular through existing communication channels, to
enhance cooperation, consistent with applicable faws and
regulations, on addressing international aviation environ-
mental impacts and mitgation solutions, including:

(a) research and development of environmentally friendly
aviation technology;

{b) Improvement of scientific understanding regarding
aviation emissions impacts in order to better inform
policy decisions;

—
M
—

air ¢traffic management innovation with a view to
reducing the environmental impacts of aviation;

—
S
P-4

research and development of sustainable alternative fuels
for aviation; and

=

exchange of views on issues and optiens in international
fora deafing with the environmental effects of aviation,
including the coordination of positions, where appro-
priate.
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7. If so requested by the Parties, the Joint Committee, with
the assistance of experts, shall work to develop recommen-
dations that address issues of possible overlap between and
consistency among market-based measures regarding aviation
emissions implemented by the Partics with a view to avolding
duplication of measures and costs and reducing to the extent
posstble the administrative burden on alrlines, Implemen-
tation of such recommendations shall be subject to such
internal approval or ratification as may be required by each
Party.

8. If one Party believes that a matter involving aviation
environmental protection, inc]uding proposed new Mmeastres,
raises concerns for the application or implementation of this
Agreement, it may request a meeting of the Joint Committee,
as provided In Atrticle 18, to consider the issue and develop
appropriate responses to concerns found to be legitimate.

Article 4
Social Dimension

A new Article 17 bis shalf be inserted following Article 17 as
follows:

‘Article 17 bis
Social Dimension

1. The Patties recognise the importance of the social
dimension of the Agreement and the benefits that arise
when open markets are accompanied by high labour
standards. The opportunities created by the Agreement are
not intended to undermine labour standards or the labour-
related rights and principles contained in the Parties
respective laws.

2. The principles in paragraph 1 shall guide the Parties as
they implement the Agreement, including regular
consideration by the Joint Committee, pussuant to
Article 18, of the social effects of the Agreement and the
development of appropriate responses to concerns found to
be legitimate.

Atticle 5
The Joint Committee

Paragraphs 3, 4, and 5 of Article 18 of the Agreement shall be
deleted in their entirety and replaced with the following:

‘3, The Joint Committee shall review, as appropriate, the
overall implementation of the Agreement, including any
effects of aviation infrastructure constraints on the exercise
of rights provided for in Article 3, the effects of security
measures taken pursuant to Article 9, the effects on the
conditions of competition, including in the field of

Computer Reservation Systems, and any sacial effects of
the implementation of the Agreement. The Joint Committee
shall alse consider, on a continuing basis, individual issues or
proposals that cither Party identifies as affecting, or having
the potential to affect, operations under the Agreement, such
as conflicting regulatory requirements.

4, The Joint Committee shall also develop cooperation by:

{a) considering potential arcas for the further development of
the Agreement, including the recommendation of
amendments to the Agreement;

Z

considering the social effects of the Agreement as it is
implemented and cdeveloping appropriate responses to
concerns found to be legitimate;

o
eh

maintaining an inventory of issues regarding goverament
subsidies or support raised by either Party in the Joint
Committee;

{d) making decisions, on the basis of consensus, concerning
any matters with respect to application of paragraph 6 of
Anticle 11;

(1]
—

developing, where requested by the Parties, arrangements
for the reciprocal recognition of regufatory deter-
minations;

() fostering cooperation between the respective authorities
of the Parties in efforts to develop their respective air
traffic management systems with a view toward opti-
nmising the interoperability and compatibility of those
systems, reducing costs, and enhancing their safety,
capacity, and environmental performance;

&

promoting the development of proposals [lor joint
projects and initlatives in the field of aviation safety,
including with third countries;

i)

Bl

encouraging continued close cooperation among the
relevant aviation security authorities of the Parties,
including initlatives to develop security procedures that
enhance passenger and cargo facititation without compro-
mising security;

{i} considering whether the Parties’ respecilve laws, tegu-
lations, and practices in areas covered by Annex 9 to
the Convention (Facilitation) may affect the exercise of
rights under this Agreement;
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{i) fostering expert-level exchanges on new legislative or
regulatory initiatives and developments, including in the
fields of security, safety, the environment, aviation infia-
structure (including slots), and consumer protection;

(k) fostering consultation, where appropriate, on air
transport issues dealt with in international organisations
and in relations with third countries, including
consideration of whether to adopt a joint approach; and

{) taking, on the basis of consensus, the decisions to which
paragraph 3 of Article 1 of Annex 4 and paragraph 3 of
Article 2 of Annex 4 refer.

5. The Parties share the goal of maximising the benefits
for consumers, aitlines, labour, and communities on both
sides of the Atlantic by extending this Agreement to
include third countries. To this end, the Joint Committee
shall consider, as appropriate, the conditions and procedures,
including any necessary amendments to this Agreement, that
would be required for additional third couatries to accede to
this Agreement.”

Article 6
Further Expansion of Opportunities

Article 21 shall be deleted in iis entirety and replaced with the
following:

“Article 21
Further Expansion of Opportunities

1. The Patties commit to the shared goal of continuing to
remove market access barrfers in order to maximise benefits
for consumers, aitlines, labour, and communities on both
sides of the Atlante, including enhancing the access of
their airlines to global capital markets, so as better to
reflect the realities of a global aviation industry, the
strengthening of the transatlantic air transportation system,
and the establishment of a framework that will encourage
other countries to open up their own air services markets.

2. Pursuant to the shared goal in paragraph [, and in
fulfiling its responsibilities purswant to Article 18 o
oversee implementation of this Agreement, the Joint
Committee shall review annually developments, including
towards the lepislative changes referred to in this Article
The Joint Committee shall develop a process of cooperation
in this regard including appropriate recommendations to the
Pariies. The Euwropean Union and its Member States shall
allow majority ownership and effective control of their
altlines by the United States or its natlonals, on the basis
of reciprocity, upon confirmation by the Jolnt Committee
that the laws and regulations of the United States permit
majority ownership and effective control of its aiilines by
the Member States or their nationals.

3. Upon writter confirmation by the Joint Committee, in
accordance with paragraph 6 of Article 18, that the laws and
regulations of each Party permit majority ownership and
effective control of its airlines by the other Party or its
nationals:

{a) Section 3 of Annex 1 to the Agreement shall cease to
have effect;

Cx

airlines of the United States shall have the right to
provide scheduled passenger combination services
between points in the European Union and its Member
States and five countries, without serving a point in the
tettitory of the United States. These countries shali be
determined by the Joint Committee within one year
from the date of signature of this Protocol, The foint
Committee may amend the fist, or increase the number,
of such countries; and

{c) the text of Article 2 of Annex 4 to the Agreement
{"Ownership and Control of Third-Country Airlines”)
shall cease to have effect and the text of Annex 6 to
the Agreement shall take effect in its place, with regard
to third-country aitlines owned and controlled by the
United States or its nationals,

4, Upon written confirmation by the Joint Committee, in
accordance with paragraph 6 of Article 18, that the laws and
regulations of the European Union and its Member States
with regard to the imposition of noise-based operating
restrictions at airports having more than 50000 annual
movements of civil subsonic jet aeroplanes provide that the
European Commission has the authority to review the
process prior to the imposition of such measures, and,
where it is not satisfied that the appropriate procedures
have been followed in accordance with applicable obligations,
to take in that case, prior to their impesition, appropriate
legal action regarding the measures in question:

{@) aitlines of the European Union shall have the right to
provide scheduled passenger combination services
between points in the United States and five additional
countries, without serving a point in the territory of the
European Union and its Member States. These countries
shall be determined by the Joint Committee within one
year from the date of signature of this Protocol. The Joint
Committee may amend the list, or increase the number,
of such countries; and
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(b) the text of Article 2 of Annex 4 to the Agreement
{“Ownership and Control of Third-Country Airlines”)
shall cease to have effect and the text of Annex 6 to
the Agreement shall take effect in its place, with regard
to third-country aislines owned and controlled by
Member States or their nationals.

5. Tollowing written confirmation by the Joint Committee
that a Party has met the conditions of paragraphs 3 and 4
that are applicable to that Paity, that Party may request high-
level consultations regarding the implementation of this
Article. Such consultations shall commence within 60 days
of the date of delivery of the request, unless otherwise agreed
by the Parties. The Partics shall make every effort to resolve
the matters referred to consultation. If the Party requesting
consultations is dissatisfied with the outcome of the consul-
tations, that Party may give notice in writing through
diplomatic channels of its decision that no airdine of the
other Patty shall operate additional frequencies or enter
new matkets under this Agreement. Any such decision
shall take effect 60 days from the date of notification.
Within that period, the other Party may decide that no
airline of the first Party shall operate additional frequencies
or enter new markets under the Agreement. Such a decision
shall take effect on the same day as the decision by the first
Party. Any such decision by a Party may be lified by
agreement of the Partics, which shall be confirmed in
writing by the Joint Committee’

Article 7
US Government Procured Transportation

Annex 3 to the Agreement shall be deleted in its entirety and
replaced witl: the following:

‘ANNEX 3
Concerning US Government Procured Transportation

Community aidines shall have the right to transport
passengers and cargo on scheduled and charter flights for
which a US Government civilian department, agency, or
instrumentality:

{1} obtains the transpormtion for itself or in carrying out an
atrangement under which payment is made by the
Government or paymeﬂt is made from armounts
provided for the use of the Government; or

{2} provides the transportation to or for a foreign country
or intermnational or other organisation without reim-
bursement,

and that transportation is:

(a) between any point in the United States and any point
outside the United States, to the extent such transpor-
tation is authorised under subparagraph 1{c} of
Article 3, except — with respect to passengers who are

eligible to travel on city-pair contract fares - between
points for which there is a city-pair contract fare in
effect; or

{b) between any two points outside the United States.

This Annex shall not apply to transpostation obtained or
funded by the Secretary of Defense or the Secretary of a
military department.

Article 8
Annexes

The text of the Attachment to this Protecol shall be appended
to the Agreement as Annex 6.

Article 9
Provisional Application

1. Pending its entry into force, the Parties agree to provi-
sionally apply this Protocel, to the extent permitted under
applicable domestic law, from the date of signature.

2. Either Party may at any time give notice in writing
through diplomatic channels to the other Party of a decision
to no longer apply this Protocol, In that event, application of
this Protocol shall cease at midnight GMT at the end of the
International Air Transport Association ([ATA) traffic season in
effect one year following the date of written notification, unless
notice is withdrawn by agreement of the Parties before the end
of this period. In the event that provisional application of the
Agreement ceases pursuant to paragraph 2 of Article 25 of the
Agreement, provisional application of this Protocol shall cease
simultaneously.

Article 10
Entry into Force

This Protocol shall eater into force on the later of:

1. the date of entry into force of the Agreement; and

2. one month after the date of the last note in an exchange of
diplomatic notes between the Parties confirming that all
necessary procedures for entry into force of this Protocol
have been completed.

For purposes of this exchange of diplomatic notes, diplomatic
notes to or from the Furopean Union and its Member States
shall be delivered to or from, as the case may be, the European
Union. The diplomatic note or notes from the European Union
and its Member States shall contain communications from each
Member State confirming that its necessary proceduses for entry
into force of this Protocel have been completed.
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IN WITNESS WHEREOF the undersigned, being duly authorised, have signed this Agreement.
CreTaBeHe B JliokcemOypr Ha MBATIECET W YETBRPTH IGHH [IBE XMIARW W MECETA TOIHHA

Hecho en Luxemburgo, el veinticuatro de junio de dos mil diez.

V Lucemburku dne dvacdtého &tvrtého Cervna dva tisice deset.

Udfeerdiger 1 Luxembourg den fireogtyvende juni to tusind og ti.

Geschehen zu Luxemburg am vierundzwanzigsten Junl zweitausendzehn,

Kahe tuhande kitmnenda aasta juunikuu kahekiimne neljandal pieval Luxembourgls,

"Eywve oto Aoufepfolpyo, ot tikool thooepig louviou Slo yades Sta.

Done at Luxembourg on the twenty-fourth day of June in the year two thousand and ten.
Fait & Luxembourg, le vingt-quatre juin deux mille dix.

Faito a Lussemburgo, addi ventiquattro giugno duemiladieci.

Luksemburgi, divi tiikstodi desmitd gada divdesmit ceturtajd janijd.

Priimta du tiikstanciai dedimty mety birZelio dvide$ime ketvirtg dieng Livksemburge.

Kelt Luxembourgban, a kétezer-tizedik év jlnius havdnak huszonnegyedik napjdn,

Maghmut fil-Lussemburgu, ferbgha u ghoxrin jum ta' Gunju tas-sena elfejn u ghaxra.
Gedaan te Luxemburg, de vietentwintigste juni tweeduizend tien.

Sporzadzono w Luksemburgu dnia dwudziestego czwartego czerwea roku dwa tysigee
dzicsigtego.

Feito no Luxemburgo, em vinte e quatro de Junho de dois mil e dex.
fatocmit fa Luxemburg, [a doudizect si patru lunie doud mil zece,

V Luxemburgu dita dvadsiatcho Stvricho jina dvetsicdesar,

V Luxembourgy, dre tiriindvajsetega junija leta dva tised deset.

Tehty Luxemburgissa kahdentenakymmenentenineljdntens péivind kesgkuuta vuonna kaksitu-
hattakymmenen.

Som skedde i Luxemburg den tjugofjirde juni tjugohundratio,
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3a PentyOimxa Buirapus

Voor het Koninkrijk Belgie
Pour le Royaunie de Belgique
Fiir das Kénigreich Belglen

Deze handiekening verbindt eveneens het Vlaamse Gewest, het Waalse Gewest en het Brussels Hoofdstedelijk
Goewest,

Cette signature engage également la Région wallonne, la Région flamande et la Région de Bruxelles-Capitale.

Diese Unterschrift bindet zugleich die Wallonische Region, die Flimische Region und die Region Briissel-
Hauptstadt.

Za Ceskou republiku

P4 Kongeriger Danmarks vegne

e @ EOERK

Fitr die Bundesrepublik Deutschland
\ i

Eesti Vabarfigi nimel

Tt v EMAvat] Anjpokportia
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Por el Reino de Espafia

Pour la République frangaise

__,—«—«"“;‘_,‘:-"?

Thar cheann Na hEireann
For Ireland

Attty

Per la Repubblica italiana

Tt v Kumpuay Anprokparla

Latvijas Republikas virdd

o

%’rc;« el

Lietuvos Respublikos vardu

%—
AT




L 223{12

Official Journal of the European Union

25.8.2010

Pour le Grand-Duché de Luxembourg

SR

A 4o "'ll." 41

A Magyar Koztrsasdg részérdl

’ ;/ ————

-~
y/f{‘?»'\/
o

Ghal Malta

Fiir die Republik Osterreich

SRS
\/ (w:X SDLQQQK

W imieniu Rzeczypospolite] Polskiej

; )
T

Pela Reptiblica Portuguesa

M
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Pentru Roménia

Za Republiko Slovenijo

G Geeroy

Za Slovenskd republiku

Suomen tasavallan puolesta

£

tff 447,5. / ;’a’ﬂ”f""’*{

B
i

For Konungariker Sverige

For the United Kingdom of Great Britain and Northern Ireland

At




L 223j14 Official Journal of the European Union 25.8.2010

3a Esponciickna cuioa

Por la Unidn Europea

Za Cvropskou unil

For Den Europziske Union
Filr die Europdische Union

Euroopa Liidu nimel

Tw v Eupondik] Evaon
For the European Union
Poue fUnion européenne

1 ]
h{(’%g
Az Eurdpai Unid részérdl

Per I'Unione europea
Eiropas Savienibas varda
Europos Sajungos vardu

Ghall-Unjoni Ewropea

Voor de Europese Unie

W imieniu Unii Europejskiej
Pela Unifo Europeia

Pentru Unfunea Europeani
Za Burdpsku Gniu

Za Evropske unijo
Burcopan unionin puolesta
For Europeiska unionen

For the United States of America

TN
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Attachment to the Protocol
ANNEX 6

Ownership and Control of Third Country Airlines

1, Neither Party shall exercise any available rights vnder air services arrangements with a third countty to refuse, revoke,
suspend or limit authorisations or permissions for any airlines of that third country on the grounds that substantial
ownership of that aitline is vested in the other Party, its nationals, or both.

2. The United States shall not exercise any available rights under air services arrangements to refuse, revoke, suspend or
limit authorisations or permissions for any airline of the Principality of Liechtenstein, the Swiss Confederation, a
member of the ECAA as of the date of signature of this Agreement, or any country In Aftica that is implementing an
Open-Skies air services agreement with the United States as of the date of signatuze of this Agreement, on the grounds
that effective control of that airline is vested in 2 Member State or States, nationals of such a state or states, or both.

3. Meither Party shall exercise available rights under air services arrangements with a third country to refuse, revoke,
suspend or limit authorisations or permissions for any alrlines of that third couniry on the grounds that effective
control of that airline is vested in the other Party, its nationals, or both, provided that the third country in question
has established a record of cooperation in ait services relations with both Parties.

4, The Joint Commitiee shall maintain an Inventory of third countvies thai are considered by both Parties to have
established a record of cooperation in air services relations.

Joint Declaration

Representatives of the United States and of the European Union and its Member States confirmed that the
Protocol to Amend the Air Transport Agreement between the United States of America and the European
Community and its Member States, initialled in Brussels on 25 March 2010, is to be authenticated in other
languages, as provided either by Exchange of Letters, before signature of the Protocol, or by decision of the
Joint Committee, afier signatare of the Protocol,

This Joint Declaration is an integral part of the Protocol.

For the United States: For the Buropean Union and its Member
Stares:
John BYERLY (signed) Daniel CALLEJA (signed)

25 March 2010 25 March 2010
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10.

11.

12,

MEMORANDUM OF CONSULTATIONS

Delegations representing the European Union and irs Member States and the United States met in
Brussels 23-25 March 2010 to complete negotiations of a second stage air transport agrecment.
Delegation lists are appended as Artachment A,

The delegations reached ad refevendum agreement on, and initialled the text of, a Protocol to Amend the
Air Transport Agreement between the United States and the European Community and its Member
States, signed on 25 and 30 Aprif 2007 {the Trotocof, appended as Attachment B). The delegations
intend to submit the draft Protocol to their respective authoritics for approval, with the goal of its
entry into foree In the near future.

References in this Memorandum to the Agreement and to articles, paragraphs, and annexes are to the
Agreement, as it would be amended by the Protocol.

The EU delegation confirmed that as a consequence of the entry into force on 1 December 2009 of the
Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, the European Union replaced and succeeded the European Community and that, as of that
date, all the rights and obligations of, and all the references to, the European Community in the
Agrecment refer to the European Union.

The delegations affirmed that the procedures for reciprocal recognition of regulatory determinations
with regard to airline fitness and citizenship in the new Article 6 bis are not intended to modify the
conditions prescribed under the laws and regulations normally applied by the Parties to the operation
of international air transportation referred to in Article 4 of the Agreement,

With respect to Article 9, the delegations expressed their desire to further EU/US cooperation on
aviation security, with the aim of achieving, wherever possible, maximum reliance on each other’s
security measutes, consistent with applicable laws and regulatiens, to reduce unnecessary duplication of
such measures,

The delegations noted that security cooperation is expected to include regular consultations on
amendments to existing requirements, where feasible prior to their implementation; close coordination
of airport asscssment activities and, where possible and appropriate, air carrier inspections; and
exchange of information on new security technologies and procedures.

With a view to fostering efficient use of the resources available, enhancing security, and promoting
facilitation, the delegations noted the benefit of swift and, wherever possible, coordinated responses to
new threats.

Both delegations noted that the provisions of the respective conventions in force between a Member
State and the United States for the avoldance of double taxation on income and on capital remain
unaffected by the Protocol.

With respect to paragraph 7 of Article 15, the EU delegation noted that the issues to be addressed by
any work in this area would be expected to include, among other things, the environmental effec-
tiveness and technical integrity of the respective measures, the need to avoid competitive distortion and
carbon leakage and, where appropriate, whether and how such measures may be linked or integrated
with each other. The US delegation noted that in developing recommendations, it would expect to
facus, inter alia, on consistenicy with the Chicago Convention and the promotion of the objectives of
the Agreement.

The two delegations emphasised that nothing in the Agreement affects in any way their respeciive legal
and policy positions on various aviation-related environmental issues,

In recognition of shared environmental objectives, the delegations developed a Joint Statement on
Environmental Cooperation appended as Attachment C to this Memorandum of Consulrations,



25.8.2010

Officiaf Journal of the European Union

L 22317

13.

14,

15,

16.

17,

18,

19.

20.

21.

22,

23.

24,

The EU delegation restated the EU's intentlon to continue to wotk through the United Nations
Framework Convention on Climate Change to establish global emissions reduction targets for inter-
national aviation,

The US and EU delegations restated the US and EU intentions to work through the International Civil
Aviation Organization (ICAC) to address greenhouse gas emissions from international aviation. Both
delegations also noted the contributions from industry In support of this process.

Both delegations noted that the references to the balanced approach in paragraph 4 of Article 15 refer
to Resolution A35-5 unanimously adopted at the 35th ICAO Assembly. The delegations emphasised
that all aspects of the balanced approach principle established in that Resolution ase relevant and
important, including the recognition that ‘States have relevant iegal obligations, existing agreements,
current laws and established policies which may influence their implementation of the ICAO balanced
approacht.

Both delegations underscored their support for applying [CAO's ‘Guidance on the Balanced Approach
to Aircraft Noise, which is currently published in ICAO Document 9829 (2nd edition}.

With regard to paragraph 5(a) of Article 15, the EU delegation noted that ‘interested parties’ is defined
in Article 2{f) of Directive 2002{30/EC to mean ‘natural or legal persons affected or likely ro be
affected by, or having a legitimate interest in the introduction of, noise reduction measures,
including operating restrictions’. The EU delegation also noted that, purswant to Article 10 of that
Directive, Member States must ensure that, for the application of Articles 5 and 6 of that Directive,
procedures for consultation of interested parties ave established in accordance with applicable national
law.

Recognising the challenges related to the increasing cross-border mobility of workers and structure of
companies, the EU delegation noted that the European Commission is closely monitoring the situation
and is considering further initiatives in order to improve implementation, application, and enforcement
in this area. The EU delcpation also referred to the work being undertaken by the European
Commission on transnational company agreements and stated its willingness to inform the Joint
Committee about these and other related initiatives, as appropriate.

The US delegation noted that, in the United States, the principle that allows for selection of a single
representative for a defined class or craft of employees at an aitline has helped promote rights for both
airline flight and ground workers to organise themselves and to negotiate and enforce colleciive
bargaining agreements,

Both delegations noted that, in the event that a Party would take measures contrary to the Agreement,
ncluding Auticle 21, the other Party may avall itsell of any approptiate and proportional measutes in
accordance with International law, including the Agreement,

In relation to paragraph 4 of Article 21, the EU delegation noted that the review referred to in that
patagraph will be exercised by the European Commission ex officio or ex pate,

The delegations noted that the traffic rights referred to in paragraph 4{a} of Article 21 would be in
addition to those granted to the European Union and its Member States in Article 3 of the Agreement,

The delegations expressed their satisfaction with the cooperation between the US Department of
Transportation and the European Commission, as provided for in the Agreement, with the shared
objective of improving each other’s understanding of the laws, procedures and practices of each other's
competition regimes and the impact that developments in the air transportation industry have had, or
are likely to have, on competition in the sector.

The delegations affirmed the commitment of the respective competition authorities to dialogue and
cooperation and to the principle of transparency, consistent with lepal requirements, including the
protection of confidential commercial information. The defegations further affirmed the willingness of
the respective competition authorities to provide guidance on procedural requirements, where appro-
priate,
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The delegations noted that any communication to the Joint Commitiee or elsewhere relating to the
cooperation under Annex 2 must respect the rules governing disclosure of confidential or market-
sensitive Inforniation,

For the purposes of paragraph 4 of Annex 6, the delegations expressed their expectation that the Joint
Committee will develop, within one year of signature of the Protocol, appropriate criteria for deter-
mining whether countries have established a record of cooperation in air services relations,

The delegations wetcomed the participation of representatives of Ieeland and Norway as cbservers on
the EU delegation and noted that work will continue in the Joint Committee to develop 2 proposal
regarding conditions and procedures for lceland and Norway to accede to the Agreement, as amended
by the Protocol.

Both defegations expressed their expectation that their respective aeronautical authorities would permit
operations consistent with the terms of the Agreement, as amended by the Protocol, on the basis of
comity and reciprocity, or on an administrative basis, {rom the date of signature of the Protocol.

For the Delegatior. of the For the Delegation of the
European Union and its Member States United Stafes of America

Daniel CALLEJA John BYERLY
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Attachment C

Joint Staternent on Environmental Cooperation

The delegations of the United States and the Buropean Union and its Member States veaffirmed the critical importance of
addressing the environmental impacts of international aviation. They expressed their shared commitment to the envir-
onmental objectives established at the 35th Assembly of the International Civil Aviation Organization ({CAQ), namely to
strive o

{a) limit or reduce the number of people affected by significant aircraft noise;
{b) limit or reduce the impact of aviation emissions on local air quality; and
{c) limit or reduce the impact of aviation greenhouse gas emissions on the global climate.

The delegations acknowledged the outcome of the 15th Conference of the Parties of the United Nations Framework
Convention on Climate Change and the Copenhiagen Accord, including the shared recognition of the scientific view that
the increase in global temperature should be below two degrees Celsius,

The delegations confirmed the Parties' strong desire and willingness to work tegether to build upon the progress achieved
by the ICAO High Level Meeting on International Aviation and Climate Change by seeking to join with international
pattners in a collective effort at [CAO to establish a more ambitious program of action, including robust goals, a
framework for market-based measures, and considerations for the special needs of developing countries.

Both sides noted their commitment to cooperate within the ICAO Committee on Aviation Environmental Protection
(CAEP) 1o ensure the timely and effective delivery of its work programme, including adoption of a global aircraft CO,
standard and other measures on climate change, noise, and air quality.

The delegations emphasised the importance of reducing the enviromumental impacts of aviation through:

— coniinuing cooperation on the NextGen and SESAR air naffic management modernisation programmes, including the
Atlantic Interoperability Initiative to Reduce Emissions (AIRE),

— fostering and accelerating, as appropriate, the development and implementation of new aircraft technologies and
sustainable alternative fuels, including through the Clean Sky Joint Technolegy Initiative, the Continucus Low Energy,
Emissions and Noise (CLEEN} Progrem, the Commtercial Aviaton Abernatdve Fuels Initiative (CAAFI), and the
Sustainable Way for Alternative Fuel and Energy in Aviation (SWAFEA) initiative, and

— collaborating with the scientific community through, for example, the CAEP Impacts and Science Group to better
understand and quantify the effects of aviation on the environmenr, such as health and non-CO; climate impacts.







