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1	Background
1.1 	In December 2010, Parties of United Nations Framework Convention on Climate Change (UNFCCC) recognised that global warming must not exceed the temperatures experienced before the industrial revolution by more than 2° C[footnoteRef:1]. This is vital if the negative consequences of human interference with the climate system are to be limited.  [1:  Decision 1/CP.16 of the Conference of Parties to the UNFCCC (the "Cancún Agreements").] 

1.2	The 2oC goal requires global greenhouse gas (GHG) emissions to be reduced by at least 50% below 1990 levels by 2050[footnoteRef:2] with developed countries having to reduce their emissions by 80-95% by 2050 compared to 1990 levels[footnoteRef:3]. The EU is already committed to a medium-term target of GHG emission reduction by 20% below 1990 levels by 2020, and by 30% if conditions are right, a commitment also inscribed in the Europe 2020 Strategy.[footnoteRef:4] Additionally, both the European Council and the European Parliament have agreed that all sectors of the economy should contribute to reducing emissions[footnoteRef:5]. [2:  Based on the Fourth Assessment Report of the Intergovernmental Panel on Climate Change  (IPCC).]  [3:  Conclusions of the European Council of 29/30.10 2009 and European Parliament Resolution of 4.2 2009 (2008/215(INI)).]  [4:  COM (2010) 2020 final.]  [5:  Directive 2003/87/EC and Decision 406/2009/EC] 

1.3	In 2010, the total CO2 emissions related to European maritime transport activities (including intra EU routes, incoming voyages to the EU and outgoing voyages from the EU) were estimated to be of the order of 180 Mt CO2.  The 2011 Commission White Paper on Transport[footnoteRef:6] states that EU CO2 emissions from maritime transport should be reduced by 40% (if feasible 50%) by 2050, compared to 2005 levels.  Despite the introduction of minimum energy efficiency standards for certain categories of new ships ("Energy Efficiency Design Index", EEDI) by the International Maritime Organisation (IMO) in 2011[footnoteRef:7], and the availability of operational measures and existing technologies, emissions are expected to increase, driven by continued increase in demand for maritime transport due to growth in world trade.  Unfortunately, market barriers exist that inhibit the uptake of such technologies and operational measures; such barriers include the lack of reliable information on fuel efficiency of ships or on technologies for retrofitting ships, lack of access to financing of investments into ship efficiency, and split incentives as ship owners do not benefit from their investments as fuel bills are paid by ship operators. [6:  COM (2011) 144 final]  [7: Revision of MARPOL Annex VI
] 

1.4 	The projected increase of CO2 emissions from shipping is not in line with the EU objectives. Furthermore, at the EU level, international maritime transport remains the only transport mode not included in the EU's GHG emissions reduction commitment which to-date requires additional efforts from all other sectors.
1.5 	The Council and the Parliament recalled an earlier commitment to take action in the Climate and Energy Package adopted on 23 April 2009: "in the event that no international agreement which includes international maritime emissions in its reduction targets through the International Maritime Organisation has been approved by Member States or no such agreement through the UNFCCC has been approved by the Community by 31 December 2011, the Commission should make a proposal to include international maritime emissions in the Community reduction commitment, with the aim of the proposed act entering into force by 2013. Such a proposal should minimise any negative impact on the Community’s competitiveness while taking into account the potential environmental benefits."[footnoteRef:8]  The 31 December 2011 deadline has passed without sufficient international action that would deliver absolute emission reductions compared to base years if forecasted growth in traffic will be realised. Therefore, the Commission launched preparatory activities in view of addressing greenhouse gas emissions from international maritime transport. [8:  Recital 2 of the decision n°406/2009/EC and recital 3 of the directive n°2009/29/EC] 

1.6	The Commission Communication on integrating maritime transport emissions in the EU’s greenhouse gas reduction policies (COM (2013) 479), proposes a three-step approach for the inclusion of maritime GHG emissions in the EU’s reduction commitment.  The first step would be the implementation of a robust and harmonised Monitoring, Reporting and Verification (MRV) system that serves to gather reliable data on GHG emissions from the sector, as a basis for policy actions that may need to be taken in future. The Communication issued by the Commission states that by itself, MRV is projected to already be able to contribute to a 2% reduction in emissions compared to business-as-usual and cost reductions of up to €1.2 billion by 2030. An EU MRV system could also serve as an example for the implementation of global MRV, with the aim to speed up international discussions. The second step would then be the definition of reduction targets for the sector, followed by the third step, being the adoption of a market-based measure in order to achieve the defined targets.  
1.7	The Proposal aims at starting the three-step approach, introducing a harmonised EU MRV system which at the same time gives space for more discussions and decisions on emission reduction targets, market-based measures and efficiency standards, including discussions at global level in the International Maritime Organisation (IMO).  The proposed Regulation takes into consideration already existing data on board ships as the MRV system established can actually be converted into a global MRV system with only limited adjustments being required as it uses internationally required documents and existing structures.  The salient points of the proposed system include:
· Limited to monitoring and reporting on CO2 emissions only, as the predominant GHG emitted by ships, and on other climate relevant information such as efficiency information to address market barriers for the uptake of cost-efficient mitigation measures and to align MRV with IMO discussions on efficiency standards for existing ships.
· Calculate annual CO2 emissions based on fuel consumption and fuel type and energy efficiency using available data from log books, noon reports and bunker delivery notes.
· Use existing structures and bodies of the maritime sector, in particular recognised organisations to verify emission reports and to issue documents of compliance, port state authorities for enforcement of the obligations, using existing flag state and port state control mechanisms, and with certain tasks being assigned to the Commission which shall be assisted b y the European Maritime Safety Agency (EMSA).
· Exclude small emitters (ships below 5000 GT) which represent about 40% of the fleet, but only 10% of the total emissions.
· With regard to the geographical scope for monitoring, the following routes will in principle be covered in a non-discriminatory manner for all ships regardless their flag:
· Intra-EU voyages;
· Voyages from the last non-EU port to the first EU port of call (incoming voyages);
· Voyages from an EU port to the next non-EU port of call (outgoing voyages).
2	Legal basis 
2.1	Basic Treaties
2.1.1 Article 192 Paragraph 1of the Treaty on the Functioning of the European Union.  
2.2	European Parliament’s involvement in decision-making procedure
2.2.1 Ordinary Legislative Proposal: The European Parliament shares legislative power with the Council on the Proposal. 
2.3	Majority required in Council
2.3.1	Qualified Majority Voting.
3	Subsidiarity 
3.1	The Proposal does not conform with the requirements of Subsidiarity.
 	In this context, Government proposes that Parliament submits a Reasoned Opinion to the Presidents of the European Parliament, the Council and the Commission, in line with the provisions of Article 6 of Protocol 2 on the Application of the Principles of Subsidiarity and Proportionality annexed to the Treaty of Lisbon. A draft reasoned opinion for the consideration of Parliament’s Standing Committee on Foreign and European Affairs is attached.
4	Government’s position 
4.1	Government’s position on the dossier in concrete terms
	The following is the consolidated position of the Ministries concerned (Implementing: Ministry for Sustainable Development, the Environment and Climate Change and Ministry for Transport and Infrastructure; Participating: Ministry for Energy and the Conservation of Water and Ministry for Finance) with regard to the Proposal for a Regulation of the European Parliament and of the Council  on the monitoring, reporting and verification of carbon dioxide emissions from maritime transport and amending Regulation (EU) No 525/2013. 
4.1.1	Legal Aspects
4.1.1.1 	Of paramount concern for the Government is the applicability of  this Proposal. The proposed draft does not seem to comply with the United Nations Convention on the Law of the Sea (UNCLOS) and other international norms, for the following reasons:
·  	A State cannot impose any of its laws on a ship that does not fly its flag when that ship is outside internal waters (that is, outside its ports) – the imposition of laws on a ship outside internal waters is the prerogative of the flag state of that ship.  This thus means that an EU Member State will not be able to oblige a vessel that does not fly its flag to provide data on GHG emissions or oblige it to take part in an emissions accounting system.  The subsequent points expand this argument for different maritime zones.
·  	Applicability in respect of territorial seas: the Proposal goes against Article 21 of the UNCLOS entitled “Laws and Regulations of the Coastal State Relating to Innocent Passage”, where “innocent passage” refers to the right of freedom to navigate through territorial seas of a State. One could argue that according to Article 21(f) of UNCLOS, coastal states may adopt laws and Regulations to preserve their environment and prevent, control or reduce pollution. However, such laws and Regulations shall not apply to the manning of foreign ships unless giving effect to generally accepted international rules and standards.  This in fact tallies with insisting that any Proposals on GHG maritime emissions should be done through IMO, preferably through the International Convention for the Prevention of Pollution from Ships (MARPOL) Convention. 
·  	Applicability in respect of contiguous zones:  Article 33 of UNCLOS, the only provision of UNCLOS that concerns contiguous zones, only allows coastal states to regulate foreign vessels in contiguous zones “to prevent infringement of customs, fiscal, immigration or sanitary laws and regulations within [their] territory and territorial sea”. This provision cannot be extended to accounting of GHG emissions by foreign vessels as they pass through the contiguous zone to reach ports within the coastal state.
·  	Applicability in respect of exclusive economic zones: Exclusive economic zones are optional and not all EU Member States have an Exclusive Economic Zone (EEZ), Malta being a case in point.  Thus Malta would not have any powers to enact laws that set provisions normally related to EEZs.
·  	Applicability in respect of high seas: Flag state jurisdiction in respect of vessels on the high seas is supreme and no coastal state can impose upon a foreign flagged vessel any of its laws, even if the ultimate destination of that vessel is the coastal state.  Article 89 of UNCLOS clearly states that: “No state may validly purport to subject any part of the high seas to its sovereignty”.
·  	Jurisdiction of flag states: International law presumes that vessels are subject to the jurisdiction, and thus, laws, of their flag state.  The EU can legislate in respect of vessels flying the flag of its Member States wherever they are.  Vessels flying the flag of non-EU Member State flag states can at best only be regulated in so far as they enter ports of EU Member States.  EU law and/or the law of EU Member States as coastal/port states implementing the Regulation, is not applicable to non-EU Member State flagged vessels when such vessels are beyond the territorial waters of EU Member States.  And even within territorial waters, there are limitations, as provided for under the Paris Memorandum of Understanding.
4.1.1.2 	On the basis of the considerations discussed above, it is the view of the Government that the applicability of the proposed MRV Regulation would only be to limited ships flying the flag of an EU Member State and to ships (independent of the flag being flown) calling at EU ports from the moment of entrance into the internal waters of an EU Member State.
4.1.2 	The international negotiation aspect
4.1.2.1 	It is understood that only a global instrument created under the auspices of IMO can efficiently regulate the shipping industry and its emissions due to the sui generis of the shipping industry and its international environment. The statement by the Commission that there was no development in the discussions at IMO with regards to emissions does not take into consideration the recent adoption of the amendments to MARPOL Annex V1 Chapter 4 resulting in the creation of the Energy Efficiency Design Index (EEDI) formula for new ships and Ship Energy Efficiency Management Plan (SEEMP) for existing ones.  Furthermore, a scheme specifically addressing MRV issues in respect of international shipping has been suggested at IMO level as an interim measure until Market Based Measures for the further promotion of improvement of energy efficiency of ships are agreed upon.
4.1.2.2 	A regional instrument on MRV at this time when the IMO has already commenced discussions to this effect could be counterproductive in the deliberations and negotiations with other IMO states, particularly with developing states. The latter will definitely challenge the legitimacy of the regional instrument in various fora especially within IMO and the World Trade Organisation (WTO) as the regional instrument can be construed as an initial phase to a market based instrument that has not been internationally agreed upon within the appropriate forum.
4.1.3	The Environmental and Climate Change Perspective
4.1.3.1 	The Government believes that any regional instrument, considering all its potential negative repercussions on the shipping industry and on the  ability of EU Member States to negotiate effectively at IMO and within other international fora, must be justified in some form of commensurate benefit to be attained by the environment. The Government believes that this does not seem to be the case with regards to this instrument due to the lack of applicability to all ships entering EU waters, since the instrument does not cover all ships that enter EU ports (due to the “de minimis” clause in Article 2 of the Proposal) and does not cover ships that despite entering EU waters do not call at an EU port and only partially applies to vessels that do call at an EU port (that is from t he moment they enter into internal waters).  On the other hand, extending its applicability to all ships entering EU waters is not possible due to the impossibility to impinge on the right of innocent passage, a right entrenched in international law (as discussed above). Therefore, there is a strong risk that the statistics and data that will be gathered will prove to be useless due to its large margin of inaccuracy and due to its inability to provide a truthful picture of the real emissions produced by ships. 
4.1.3.2	It is fair to state that from a climate change perspective action, at whatever level, that contributes to the limitation or reduction of GHG emissions is welcome.  However, global action remains the optimal solution and should be the ultimate goal.  
4.1.3.4 	One recognises that the MRV Proposal is being recommended as just a first step in a gradual approach towards the adoption of a regulatory measure that addresses specifically the limitation or reduction of emissions from shipping.  Indeed one can argue that the delay envisaged in adopting a measure addressing emission control is not beneficial for climate change purposes (the scientifically-based mitigation pathway looks at major reductions in global emissions by 2050) and therefore such monitoring would be a major step forward. However, due to the issues discussed above, there is the risk of creating a picture which provides as biased and less than optimal picture of actual emissions, and this at the risk of antagonising partners in the international forum and diverting precious resources away from efforts to reduce greenhouse gas emissions form ships and towards ironing differences between partners.   
4.1.3.5 	It is recognised that international maritime shipping remains the only anthropogenic source of GHG emissions not covered by any EU legislation relating to the reduction or limitation of such emissions.  The Impact Assessment estimates that MRV on its own can already contribute a 2% reduction in emissions compared to business-as-usual.  This points towards a potentially significant contribution of the sector to overall emission control if strong regulatory measures (for example, market-based measures), complementing existing and new technological and operational approaches, are established in respect of emissions from international shipping.  From a climate change perspective this is a positive consideration to keep in mind; however, in order to further ensure that the effort made by other economic sectors towards maintaining the 2oC goal is not jeopardised by emission increases in the international maritime sector; global action remains the better solution.
4.1.3.6 	The Government underscores that any attempt to address this issue by the EU unilaterally would not achieve the desired environmental outcomes. The Government would like to emphasise that due to the complex and global nature of the maritime industry, implementing mandatory reductions or limitations at the regional level would only result in distortion of competition and carbon leakage.
4.1.3.7 	The Government believes that the creation of an international instrument to address maritime emissions, as opposed to an instrument solely applicable within the European region, is fundamental as the latter would render shipping within Europe more onerous when compared to non-European counterparts and indeed be counterproductive to the ongoing negotiations. It is considered that any EU regional action will have the worst possible outcome in terms of reaching environmental objectives, overall maritime safety as well as for Malta’s economic and trade links and development.
4.1.4	Implications on Flag State and Port State Control 
4.1.4.1 	Chapter IV (Compliance and Publication of Information) of the Proposal brings about serious implications on the existing regimes of flag State and port State Control, which would result in significant consequences on the both the shipping industry and maritime administrations. 
4.1.4.2 	There are also concerns concerning the legal basis given that a Regulation with an environment legal basis (Article 192(1) TFEU) would have no legal basis for its enforcement and would rely for such enforcement on legislation having a transport legal basis (Article 100(2) TFEU) – the Flag State and Port State Control Directives. Chapter IV of the MRV Proposal is essentially making provisions for matters which are regulated by the Flag State and Port State Control Directives. Any changes to matters regulated by such Directives cannot be made through the MRV since this proposal has no legal basis to amend transport legislation. The above indicates a serious flaw in the legal basis of the MRV Proposal as an environment legal basis is being used to attempt to bring about significant changes to the framework of EU maritime legislation. 
4.2	Economic and financial repercussions of the dossier
4.2.1	The Proposal in its current form is regarded as having disproportionate gain, attainable from an environmental and climate change perspective, with regard to the economic hindrance as a result. Application of the Regulation would invoke increased costs for shipping companies in order to monitor their journeys. Following this process, verification must also take place, increasing associated time, effort and financial costs. The consequential environmental gain by comparison is not yet justified as, in the view of the Government, the statement by the Commission asserting that the resulting reduction of emissions is estimated to be 2% does not seem reliable due to the absence of exhaustive data. 
4.2.2 	The Government notes that the strategic geographical position of Malta will only serve to augment the negative impact of such a Proposal on this maritime nation, whose economy is also heavily dependent on maritime activities. In other words ships that would usually call at a Maltese port would choose to call at a neighboring port south of Malta were this instrument does not pose a problem. This will severely hamper Malta’s economy which is which is largely dependent on shipping for its survivability which is largely connected with the rest of the world. Additionally such a port shift will further augment carbon leakage, a phenomenon which is common to regional instruments relating to emissions.
4.2.3 	The maritime sector has a huge economic and social impact on Malta. The Governmnet therefore believes that a unilateral regional instrument risks placing EU Member States such as Malta at a severe competitive disadvantage. This would be devastating for the local economy due to the impacts on supply chains and increasing costs for local consumers, without reaching the environmental objectives of such instrument.   Malta depends to a very high extent on shipping for transport of goods. Ships currently using the Malta Freeport as a hub also service the small, local economy. Tools which seek to reduce emission with reference to ports of call would induce shipping lines currently using the Malta free port to move their operations to neighbouring non EU countries.
4.2.4 	More specifically the Government has concerns with regard to the additional administrative burdens on the Member State, the Port State authorities, the flag state and the companies situated within the EU. Such financial and resource management burdens are yet to be quantified since there is no reference in the Regulation of any funding with respect to the establishment of the necessary infrastructure in the member states to be able to comply with said requirements. The Government does not envisage the efficacy of this Regulation with respect to companies situated outside the EU.  
5  	National Context
5.1	Internal Consultations
5.1.1	Consultations are ongoing with the Malta Resources Authority and Transport Malta. 
5.2	External Consultations
5.2.1	A MEUSAC sectoral committee meeting on this Proposal will be held on 22 October 2013. 
5.3	Related national legislation 
5.3.1	N/A
5.4	Changes required in national legislation 
5.4.1	N/A
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OPINJONI MOTIVATA: proposta għal regolament tal-parlament ewropew u tal-kunsill dwar il-monitoraĠĠ, ir-rappurtar u l-verifika tal-emissjonijiet tad-diossidu tal-karbonju mit-trasport marittimu u li jemenda r-regolament (UE) Nru 525/2013 (KUMM (2013) 480)
Il-Parlament Malti jikkunsidra li l-għanijiet tal-Proposta għall-Regolament fuq il-monitoraġġ, ir-rappurtar u l-verifikazzjoni (MRV) tal-emissjonijiet tal-carbon dioxide mit-trasport marittimu ma jintlaħqux bl-aħjar mod fuq livell tal-Unjoni Ewropea u din il-Proposta mhijiex ikkunsidrata bħala ġusfikata skont it-termini ta’ Artiklu 5(3) tat-Trattat tal-Unjoni Ewropea.
Il-Parlament Malti jirrikonoxxi l-ħtieġa li jitnaqqsu l-emissjonijiet tal-gassijiet serra kkaġunati mit-transport marittimu internazzjonali, b’mod partikolari għax huwa mifhum illi s-settur marittimu internazzjonali għandu jikber b’mod sinifikanti fil-futur.  Mill-perspettiva tat-tibdil fil-klima, azzjonijiet li jikkontribwixxu biex l-emissjonijiet tal-gassijiet serra jkunu limitati jew jiġu mnaqqsa, huma milqugħa.  Madanakollu, il-Parlament Malti jemmen illi, minħabba n-natura internazzjonali u partikolari ta’ din l-industrija, huwa biss strument globali maħluq taħt l-awspeċi tal-Organizzazzjoni Marittima Internazzjonali (IMO) li jista’ jirregola b’mod effiċjenti l-industrija tat-tbaħħir u l-emissjonijiet kkaġunati minn din l-industrija. 
Il-Parlament Malti jqis li strument reġjonali fuq l-MRV fiż-żmien meta l-Organizzazzjoni Marittima Internazzjonali diġà bdiet diskussjonijiet dwar dan, jista’ jkun kontro-produttiv fid-deliberazzjonijiet u n-negozjati ma’ Membri Stati oħra ta’ din l-Organizzazzjoni.  Għalhekk kull tentattiv unilaterali mill-Unjoni Ewropea (UE) biex tindirizza din il-kwistjoni mhux biss tirrendi t-tbaħħir fl-UE aktar oneruż meta mqabbel ma’ tbaħħir f’pajjiżi terzi, iżda wkoll jista’ jippreġudika negozjati internazzjonali.
Il-Parliament Malti jixtieq ukoll jesprimi t-tħassib tiegħu rigward id-diffikultajiet relatati mal-applikazzjoni tar-Regolament propost.  Stat Membru tal-Unjoni Ewropea ma jistax jobbliga bastiment li ma jtajjarx il-bandiera tiegħu sabiex jipprovdi data dwar l-emissjonijiet tal-gassijiet serra meta jkun qed ibaħħar barra mill-ibħra interni tiegħu. Lanqas ma jista’ jobbligah sabiex jieħu sehem f’sistema li żżomm rendikont tal-emissjonijiet. F’dan il-kuntest, issir refererenza għall-problemi li nħolqu permezz tal-iskema dwar l-emissjonijiet relatati mal-avjazzjoni.
Il-Parliament Malti jqis li l-Proposta għandha impatt negattiv sproporzjonat meta jitqies il-gwadann ambjentali u klimatiku li jista’ jinkiseb bħala riżultat. L-applikazzjoni tar-Regolament propost iwassal għal żidiet fl-ispejjeż għall-kumpaniji tat-tbaħħir sabiex jimmoniterjaw il-vjaġġi tagħhom.  Wara dan il-proċess, irid ikun hemm verifikazzjoni li żżid il-ħin, l-isforz u l-ispejjeż finanzjarji. Il-gwadann ambjentali għalhekk mhux ġustifikat anki għaliex it-tnaqqis mistenni fl-emissjonijiet mhux ta’ min joqgħod fuqu minħabba n-nuqqas ta data eżawrenti. 
Strument reġjonali unilaterali jirriskja li jpoġġi lill-Istati Membri tal-Unjoni Ewropea fi żvantaġġ kompetttiv kbir.  Dan ikun ta’ ħsara għall-ekonomija lokali minħabba l-impatt fuq is-supply chain u l-ispejjeż dejjem jiżdiedu għall-konsumaturi lokali, mingħajr ma jintlaħqu l-għanijiet ambjentali ta’ tali strument.  B’mod aktar speċifiku, il-Parliament Malti għandu t-tħassib tiegħu rigward l-piżijiet amministrattivi addizzjonali fuq l-Istat Membru, l-awtoritajiet tal-Istati tal-Port, l-Istat tal-Bandiera u l-kumpaniji li jinsabu fl-Unjoni Ewropea.
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