MALTA

KAMRA TAD-DEPUTATI 

KUMITAT PERMANENTI DWAR 

L-AFFARIJIET BARRANIN U EWROPEJ

(Rapport Uffiċjali u Rivedut)

L-GĦAXAR PARLAMENT

Laqgħa Nru. 3

It-Tlieta, 16 ta' Diċembru, 2003

Stampat fl-Uffiċċju ta' l-Iskrivan

Kamra tad-Deputati

Malta

Prezz Lm1

L-GĦAXAR PARLAMENT

KUMITAT PERMANENTI DWAR 

L-AFFARIJIET BARRANIN U EWROPEJ

Laqgħa Nru. 3

It-Tlieta, 16 ta' Diċembru, 2003

Il-Kumitat iltaqa' fil-Palazz, il-Belt Valletta fis-6.00 p.m.

Talba

MINUTI
Il-Minuti tal-Laqgħa Nru 2 li saret fl-20 ta’ Novembru 2003 ġew konfermati.

  THE CHAIRMAN (Onor. Michael Frendo): Waqt li nilqa’ u nirringrazzja lil kulmin hawn preżenti għal din il-laqgħa tal-kumitat dwar l-affarijiet barranin u Ewropej – magħna għandna wkoll wħud mis-segretarji permanenti fid-diversi ministeri  – niġbdilkom l-attenzjoni li llum għandna preżentazzjoni mis-Sur Manuel Szapiro dwar l-iter tal-formolazzjoni tal-politika u tan-normi ġuridiċi fl-Unjoni Ewropea mill-bidunett sal-mument li jiġu adottati. 

Il-Parlament Malti, permezz tal-kumitati tiegħu, huwa parlament li għandu funzjoni li wkoll jinfluwenza d-deċiżjonijiet li jittieħdu mhux biss fuq livell nazzjonali imma anke fuq livell Ewropew. Dan ifisser li bħala parlament nazzjonali għandna poteri fejn tidħol l-issue tas-sussidjarjeta`  u  mhux biss bil-metodi l-ġodda li qed jiġu proposti u li għadhom ma ġewx finalizzati.  Ikun hemm diversi mumenti fl-iter tal-politika ta’ l-iżvilupp tal-policy u tad-deċiżjonijiet fl-Unjoni Ewropea, fejn dan il-kumitat ikun jista’ jinfilsa l-opinjonijiet tiegħu u allura jkun  influwenti kemm fuq il-gvern lokali kif ukoll fuq il-Kummissjoni Ewropea.  

Qegħdin nistiednu lis-Sur Szapiro biex fil-fatt jgħinna nindividwaw dawk il-mumenti fejn nistgħu nkunu l-iktar influwenti u jgħinna wkoll nifhmu l-proċess kollu biex aħna wkoll nistgħu nifhmu kif u meta nistgħu nkunu iktar influwenti.  Din hija ta’ interess żgur għall-parlamentari kollha, pero` hija wkoll ta’ interess għall-esekuttiv u għas-segretarji permanenti u għal dan l-għan  taħt il-kappa parlamentari għamilna din l-istedina lil kulħadd. Naħseb li issa aħjar naqilbu għall-Ingliż biex is-Sur Szapiro jkun jaf eżattament x’qegħdin nagħmlu. 

I would like first of all to thank Mr Szapiro for finding time to come here.  He comes with a very solid curriculum vitae from Le Collége d’Europe,  his latest alma mater, having already studied in Sciences Po - for those of us who like to follow what happens in the French educational system -  and then he had various assignments including working for the Union of European Industry and Employers` Confederations, in the Institut d’Etudes Politiques where he obtained one of his degrees, including also the European Institute of Public Administration, well known to many of us, and finally as he is today, a member of the taskforce on the future of Europe and the secretariat general of the European Commission.  

Now I would like to ask Mr Szapiro to address us on the issue of the whole decision-making process leading to the adoption of policy and legislation in the European Union, with a view to identifying those areas where from the national point of view,  both government and parliament, particularly the parliamentarians through this committee,  can be influential in the process of decision-making. 

  MR MANUEL SZAPIRO:  Well, first and foremost I would like to thank you very much on behalf of the commission for inviting me to discuss with you the policy process and also for your contribution as national parliamentarians to it.  From the experience we had in discussing these issues with accession countries, this is a very fruitful and mutual experience and I am sure this will be the case this evening. 

At least on the  method I would like to start by saying  that we have a very small room here and therefore I  propose that by all means you do not hesitate to interrupt me to ask questions, to make comments and observations based on your experience. I do not aim to make an ex-cathedra lecture. This is targeted to your needs and your requirements and maybe also an exchange of experience and therefore do not hesitate to interrupt me at any time. As you have gathered, the policy process of the European Union is a complex process. The aim of this presentation tonight is to clarify as much as possible and within this process to identify the stages where different actors, including the national parliament, can impact on the process.   

This is a slide relating  to the conceptual framework called the policy process, extremely useful from the experience that I have had in presenting the policy process, as it enables participants to locate where you stand in the decision-making process at the EU level.  Where you stand will tell you what procedures need to be followed, what powers can be exercised and what output has to be delivered. Because in actual fact there are three factors that you have to bear in mind during the entire presentation and also in your work, be it as parliamentarians or as officials,  namely the procedures, the powers and the output.   

In the policy process you have traditionally three phases i.e. the development phase, the decision phase and the implementation phase. In the policy development phase you go from the emergence of an idea, an initiative, to the final adoption of the proposal. At the EU level this is equal to the adoption by the commission since the commission has its own right of initiative. It means that at the end of its phase here you will get a proposal adopted by the college of the commissioners by simple majority. This is the output of the development process. I am just putting in the basics here so that we can go more in-depth after this. At the end of the policy decision phase what we will get is a legally binding act adopted by, in most cases, the European Parliament and the council. So the output, I repeat, of the policy development phase is a proposal from the commission. The output of a policy decision phase is a legally binding act. Right now it could be even a directive, a regulation or a decision. 

The third phase is the implementation phase and this is quite a complex phase which I propose we come back to after we go more in-depth on each one of these phases. The implementation phase allows the community to better implement the act that has been adopted at the end of the policy decision phase. If you get a directive, a regulation  or a decision adopted at the end of a policy decision phase,  this directive, regulation or decision will need to be implemented at both national level and EU level. We will come back to those two levels as they are of prime importance to your work. 

Going back to the policy development phase, I must say that this is a phase where there is no formal procedure foreseen. The commission comes with an idea, puts it on paper, drafts a proposal and adopts that proposal. Within that phase the commission will consult extensively. It will involve all civil society actors but also non-civil society actors. It may consult directly the government and this is a phase where people need to be aware of what is happening.  How do you do this?  Within the policy development phase you have different study phases. The first one is the emergence of an idea. 

In the commission we are around 7,000 officials, which is not a very large number when you look at all the issues that we have to address. I have to admit that we lack the necessary expertise because we are  under-resourced and we absolutely need expertise to come from outside. We do not dream our proposals in our offices in Brussels. If we draft a directive on drinking water say, from the national standpoint we need input and the input can only come from different sources.   Usually the input comes either from legal commitments that we already have according to international treaties or previous legislation, but it  can also come - and very often it does come - from both the lobbies and the national government. 

For instance in the '70s, the German food industry found itself at a competitive  disadvantage in relation to its food processing industry.  It applied much higher standards than its Italian counterpart, so it really needed EU harmonisation and approximation of laws in order to make sure that the same environmental standards would apply in the importation and processing of pasta, be it German pasta or Italian pasta. How did the German industry proceed? It went through both the Bundestag and Bundesrat and also through the permanent representation in Brussels and asked them to liaise directly with the commission. The permanent representation in Brussels liaised with the government and also with the two chambers in Germany and went to the commission and said: This is what we believe  the commission should be doing. 

Of course, the commission has always had the opportunity to decide whether it is both opportune and feasible to move ahead with a proposal,  but it is important to note at this stage that the idea per se originated with the industry and was relayed via government and parliament and taken on board by the commission. This is how the commission works and therefore it is important to follow what is going on and as soon as something emerges in terms of a need at EU level, one should go and contact the government and the permanent representation in Brussels. Now how does the commission gather expertise? 

It can organise expert groups and the commission has hundreds of expert groups on different issues, some of them permanent and some of them non-permanent. You have basically two different kinds of expert groups. You have expert groups made up of Member States representatives and in order to compose these groups, the commission sends invitation to the permanent representation of the different Member States and it is up to each Member State to nominate an expert. This you can do in liaison with the different institutions inside the national system.  You also have expert groups made up mainly of EU-oriented experts nominated by the commission. Of course, members can propose but the commission ultimately will select the members that participate. 

You have also a number of expert groups who have a mixture of both national experts and EU-oriented experts.  These expert groups play a very important role in technical matters which we are dealing with on a daily basis at the commission level. We need the technical, scientific, legal and sometimes even the academic advice of these experts. I have to admit that in comparison to other committees, at the moment the system  is not fully transparent. You will not  find and we at the commission as a whole do not possess a list of participants in all these groups - minutes of meetings are not necessarily  known - because it really depends on what area you are talking about.  It’s quite an uncharted area and this maybe we discuss later on.   Once the commission has consulted these expert groups it would draft a proposal and adopt it at the level of the college. 

Of course you do know that at the college we have at least one representative per Member State.  You cannot really call the commissioners as representatives of the Member States, but they still originate from at least each Member State and will continue to do so under the Nice Treaty. Therefore it is also for the commissioners and for the respective national institution to  liaise with the commission. 

I would suggest that I stop here for the moment and see whether there are any questions you may wish to put to me on policy development. 

THE CHAIRMAN: Hon. Bartolo

  HON. EVARIST BARTOLO: If I do understand you correctly, you can have ideas coming from outside the commission. So it is not only up to the commission to propose ideas.  I am saying this from the point of view of our national parliament. If we come up with an idea we can lobby in your direction and  eventually you will work on it.   Is that correct?

  MR MANUEL SZAPIRO: The commission is the only institution I can propose but ideas do not necessarily come from the commission but from outside the commission.  Actually statistics show that around 30% of the ideas that are subsequently turned down indeed originate in a proposal form from national or Members States, even from parliament, government, civil society actors, including social partners. Another 30% are the result of international agreements which bind the commission and we also have proposals coming from previous legislation.

  HON. EVARIST BARTOLO:  It is understandable that up to this stage the emphasis from the accession countries point of view has been on trying to conform to the existing acquis.  From now on they will have to take a more pro-active role and actually even suggest ideas and not just passively accept what comes their way.

  MR MANUEL SZAPIRO: You have summarised extremely well the position of current Member States. Of course,  not all Members States are necessarily pro-active. This can actually be quite damaging to some of them because they realise too late that something has been proposed which is not in their  interest. If something is in your interest, because we lack resources in the commission and because it is the role of the commission to consider the communities` standpoint, you do need to liaise directly with the delegation of the commission here or indirectly via your permanent representation in Brussels in order to let the commission know.  

Afterwards, once the commission gathers the expert group, I think you need to put the experts that you think are good  in those groups. In theory, experts are not meant to represent governments but are meant to represent their expertise at least at this stage of the process. It is not the same thing as we will see later in the policy decision phase, where there the experts you send are meant to have very strict instructions - perhaps restrictive would be a better word - from their governments. At the policy development phase they are  meant to represent their area of expertise.

  THE CHAIRMAN: The policy development phase immediately strikes me as a phase which is very important for this committee. How would one go about  seeking what new initiatives are coming up?  I may be jumping the gun but I want to dissect this because you speak about  expert groups. Is there anything which precedes the expert groups?  Is there some sort of flag which we can easily identify with?

  MR MANUEL SZAPIRO:  Yes, I can imagine that this is of prime importance to you.  Unfortunately I cannot say it is easy but I will explain how you can make it easier. As opposed to the second phase which I will be addressing later on, there is no legal obligation on the commission or the government to send you any document at this stage.  This is why it is not easy. I have answered your question in a formal manner but from an informal standpoint it can be made much easier. 

First of all from the perspective of the development phase, it would be  extremely useful if you were to have an office in the European Parliament - I don’t know if this is already the case  or if it is going to be the case - in order to liaise with your national parliament. I know you have been looking at the British way of doing things, but here you should know that the work performed by the liaison office in Westminster and also in the French Senate, doesn’t deal with the development phase because there they get the documents anyhow.  Of course, it's really a matter of getting draft documents beforehand. You will find it very handy to get these documents beforehand in order to be in a position to scrutinise your government on the basis of draft proposals. 

I have already mentioned expert groups but perhaps I should be more exhaustive in my presentation. You have different ways for the commission to gather expertise once it has decided - and I insist on the second sub-stage of the development phase - that there is a community proposal needed. As I said, first of all it is the decision to propose something which can come from external sources and the second step we have in the development phase is what we propose and there we address and we can organise an expert group. 

The commission will also convene hearings in Brussels and hearings are of a much wider scope. In hearings you will find national parliament participants, government participants, officials and academic experts. Earlier I mentioned the drinking water directive and I can tell you that in the ‘90s, the commission organised a two-day hearing regarding this directive with every actor you can think of both from the government, the national parliament standpoint and also from civil society. Obviously you need liaison officers to be aware of what is going on, although now it is mainly done via the internet - because hearings are open to the  public at large - and you can easily find it on the Europa website. However this should also be followed up by the national representation in Brussels. So there are hearings, there are expert groups and now we also have civil society dialogue. In civil society dialogue you will find permanent dialogues of the commission with civil society actors. In many cases we also find the national institutions liaising with the national civil society actors beforehand. So you have different means to address it. 

In terms of transmission of documents, sometimes the commission will have already sent a draft proposal to a council working party or to the permanent representative in Brussels to work on it.  Officially, according to the protocol in the treaty, your government has no legal obligation to give it to the national parliament. However it very much depends on your relations with your government. When relations are close, then the parliament will have the opportunity to scrutinise something which is only in draft form and has not been finally adopted by the college of commissioners. Again, here the liaison office is of great help. I think I have stressed enough the use of the liaison office. A lot of the delegations, if not all, are now making use of it  and it is especially useful for non-official documents, in other words those documents that are not  officially transmitted to governments and national parliaments. 

  THE CHAIRMAN: What do you exactly mean by non-official documents?   Are they publicly available or are they not?  

  MR MANUEL SZAPIRO:  I think that the non-official ones would constitute the  most difficult part, meaning those documents that have not yet been adopted by the commission as proposed. By this I mean draft proposals which can be changed by the commission before finally being adopted. Normally those documents should not be made public. Some documents which normally concern areas of high public interest, say consumer protection and public health, are however made public by the commission. But that is not the rule. Your question gives me the opportunity to extend a little bit on documents that are indeed public but you may not be aware of them. 

The commission may put on its internet site some discussion papers for public scrutiny at large. You have to follow very closely what is happening with each DG of the commission to be aware of it and this you cannot do if you are engaged on a full-time job within your national parliament. Again this is why it is useful to have someone in Brussels solely with a European focus.

  THE CHAIRMAN:  I am afraid I have to insist on this because I want to understand it fully as it is quite crucial to the work of this committee. In other words if you have a liaison office which is similar to the one the House of Commons have – it need not be made up of a lot of people,  sometimes made up of just  a few as in the Netherlands -  isn't it more likely that you get access to non-official documents? My impression is that the only official way of getting non-official draft documents is actually through the council of ministers or better still through the working groups of the council. Is that the correct way of describing it?

  MR MANUEL SZAPIRO: Yes, I think so. If you have a liaison office your staff  will be able to liaise with the people they know in the commission and will say: We heard from ''X'' or ''Y'' that there is this and that in the pipeline. Could you tell us more? Could you send us the draft? We know it’s been already discussed at some stage and  parliament in Malta would like to have a say on it. Would you send it to us? And then indeed it is sent to the permanent representation because it will be discussed in the working group. 

  THE CHAIRMAN: May I interrupt because the foreign minister, the Hon. Joe Borg, who is also a member of the committee, has just joined us.

  HON.  EVARIST BARTOLO: Some time ago we had a meeting with a delegation from the French Parliament and a member of the delegation  raised a very interesting point. He said  that the Union lacked a policy on ship-repair and shipbuilding and as a result is losing out to South Korea and to other Asian locations in this particular sector. How would a country - or a group of countries -  go about proposing that there should be some kind of policy from the point of the Union for shipbuilding and ship-repair?

MR MANUEL SZAPIRO: Of course, if it is a group of countries this will have much more weight.  The best way to go at the moment is via the commission because the commission knows that ultimately it will be negotiating with permanent representations and officials and then with ministers coming from the various capitals.  So the commission will try and reach some sort of compromise in the communities’ interest, as it is already quite sensitive to national issues. And therefore we will be more than willing to do it when we get the feedback from governments. I will now move on to the decision phase in the council, Mr Chairman. 

As opposed to the previous phase, this is a stage where national parliaments are actually given, especially since the Treaty of Amsterdam, some role in the policy process.  Now you do know that in the policy decision phase there is interplay for co-decision between the council and the European Parliament in order to get to a final legal binding act. Maybe I need to extend a bit on co-decision because I believe that this is a very important process in terms of both output and local process. 

In this procedure, as some of you probably already know, the parliament and the council are put on an equal footing and therefore they are the two main protagonists. Whenever addressing an institution you have to take into account the three sides of a triangle which are commission, the council and the European Parliament. 

On the council, as most of you are aware, there is a hierarchy that starts from working groups, the ambassador level, a government representatives committee and the council of ministers. You do need to realise - and this is particularly important from a government perspective and parliament perspective - that between 70% and 80% of legally binding acts at the end of a decision phase are already agreed upon at the level of working groups and only 20% is left for the council to decide. Now in the case that the council of ministers effectively rubberstamps what has been decided previously ...  That to give you a general idea that the earlier you can act the better in the policy process, especially at the council level, and this applies both to government and to parliament.

I also have to say that the Treaty of Amsterdam, in its protocol number 13, which is a binding protocol - protocols are legally binding in the treaty – says that governments will receive legislative proposals at the end of the policy development phase six weeks in advance and have to transmit these proposals to the national parliament for scrutiny six weeks in advance of the placing of a point on the agenda of the council and not six weeks in advance of a meeting of a working party. If you want to monitor what it is going on the earlier you can act  the better. That’s where we stand in terms of legally binding acts. Of course, there are acts that I didn’t mention, which I should mention, which are of a non-legally binding  nature. But before I do that, do you want to put any questions(  

  THE CHAIRMAN:  Yes, I want to make sure that I understood this correctly.  In other words there is a six-week window which is prior to it being placed on the agenda.  This is as things stand at the moment.  I mean it's up to the existing treaties as they stand today and not as they would develop with the constitution when we get to it.  So basically at that stage you would have gone through the expert groups and you would have gone through COREPER. Am I right or wrong?

  MR MANUEL SZAPIRO:  No, we would not have gone through COREPER yet.  As soon as the cohesion commission has adopted the legislative proposal, it is sent to the government and there needs to be a lapse of six weeks before a council meeting placing  it on its agenda.  

  THE CHAIRMAN:  So this is prior to any discussion by the council or by  COREPER?  

  MR MANUEL SZAPIRO:  Within six weeks or even before, you can have a working party convened on the legislative proposal.  As a matter of fact, as I mentioned earlier, we have encountered a situation where a draft proposal was already submitted to the working party of the council.  But I repeat that there is no  legal obligation to transmit a draft proposal to the national parliaments, be it on the side of the commission or on the side of government.  It's only the legislative proposal per se that has to be transmitted by the government to the parliament six weeks in advance of its placing on the council agenda.  

  HON. JOE BORG (Foreign Affairs Minister):  So we will say perhaps the agenda is before the council of ministers itself or will it before COREPER?  So within that short period of time the working groups and COREPER are expected to hold  meetings and  all this  has to take place within a minimum of six weeks? 

  MR MANUEL SZAPIRO:  Yes.

  HON. JOE BORG:  What would  a realistic time-frame be?  Because six weeks is the minimum.  

  MR MANUEL SZAPIRO:  It really very much depends on the type of proposal that is being addressed.  For instance, we've just launched a REACH proposal on chemical products and that is extremely heavy in terms of analysis and repercussions.  Some countries have vested interests  and need much more than the six weeks that are planned.  From my experience six weeks is a reasonable time when the issue is a fairly simple one and when there aren't many vested interests involved.   As you have said, it is the minimum and it is quite rare that you get a council meeting six weeks after the legislative proposal is adopted.  Usually it takes much much longer.  

  HON. JOE BORG:  When you say “adopted”, is it really the date of adoption or is it the date when it appears in the official journal?

  MR MANUEL SZAPIRO: It is normally the date of transmission because the commission will transmit and notify it.  Therefore it is the date of notification to the Member States and it is quite an important decision.  

  THE CHAIRMAN:  As you have said, there is a distinction between the legislative and the policy issues.  So do I understand correctly that if it is a legislative proposal, there is an obligation on governments to pass it on to the national parliaments?

  MR MANUEL SZAPIRO:  Yes.

  THE CHAIRMAN:  If it is a general policy issue and not a legislative issue, where does it stand?

  MR MANUEL SZAPIRO:  For consultation papers such as white papers, green papers and communications from the commission, it is up to the commission to transmit them directly to the national parliaments.  So in terms of legislative proposal it is an indirect transmission because it goes via your government.  In terms of consultation papers it is a direct transmission from the commission to the national parliaments. As I said before there is no obligation when it is a draft legislative proposal,  when it has not yet been adopted by the commission.  In this case the commission may consult people without telling other people that it does so according to the expertise that is needed and then it is up to the relevant actors in the national arena and also the European one to become aware of it and  provide some information.

In parallel to this, of course you have a decision-making process with the European Parliament.  To make it simpler than it is on the slide, in reality you have three readings in the decision procedure.  In the first reading, the European Parliament and the council will read the proposal from the commission.  In this case you have no time limit, so this goes back to the question that you raised.  Here you can afford to have the council meeting much later on once COREPER and the working groups have met several times.  

This is not the case for the second reading and for the third reading because there you have precise time limits.  Usually for the second reading it's three to four months and for the third reading it's six to eight weeks and therefore in this case you are constrained.  But the issue is already very much known by national parliaments, governments and national governments, so it's less than an issue.

  HON. JOE BORG:  Let's say that a commission proposal has been adopted and  is transmitted to the Member States.  A minimum of six weeks is placed on the council agenda.  Is it normal that a decision be taken in council on the first meeting or is it the norm for a decision to  be then postponed, both in co-decision and even where the council acts on its own?  

  MR MANUEL SZAPIRO:  No.

  HON.  JOE BORG:  If you want to influence at the very outset you have to act within the six weeks at a national level, but in reality there is a much longer time-frame for you to be able to influence effectively the proposal.  Am I correct here?

  MR MANUEL SZAPIRO:  Yes.

  HON.  JOE BORG:  I am asking this because we have to see how to fit all this within our local structures.  

  MR MANUEL SZAPIRO:  It's particularly difficult for some countries on some issues, especially countries which have to consult widely at federal level.  They can't afford to have real consultancy within those six weeks.  In reality it is  matters of urgency that are dealt with within six weeks.  The treaty does state that there are six weeks and therefore legally, as opposed to practically, you often  find yourself under this obligation.

In the development phase we have seen that there are no formal associations but it is really up to the national parliament to keep abreast with what is taking place in Brussels.  For the decision-making phase you have the association, which is rather indirect, via your government.  Your government gives you the information and you come back to your government by issuing a resolution on how your government should act at the EU level.  I'm sure you are aware that we have quite huge differences between Member States  as to the binding mandate of parliaments on governments.  Usually southern countries do not have a binding mandate on their government.  Mainly it is in Denmark and Austria and to a lesser extent in the Nordic countries -  the UK adopt a scrutiny reserve -  where they have a binding mandate on their governments.

In France, for instance, practically at the national parliament level we have no formal power to bind the government by specific instructions.  Of course this does not mean that the government does not listen.  What helps in seeing what happens at the council level is that for all legislative acts that are adopted – i.e. decisions, directives and regulations - the votes and also the statements that relate to the votes are made public in the minutes.  So you can see how each delegation voted and this in terms of accountability of government is something that people have assessed as an improvement. 

In the protocol of the Amsterdam Treaty that I mentioned earlier on there is a reference  to COSAC,  the conference for the national committees specialising  in European affairs. As most of you know, COSAC meets at least once every presidency and it  is really the main medium that we have right now of inter-parliamentary cooperation.  So far no powers have been given to COSAC apart from the power to make contribution, especially on issues such as solidarity, the area of freedom, security and justice and also human rights issues. 

It is interesting to note that COSAC is for the first time in the process of setting up a permanent secretariat in the European Parliament which will probably reinforce  it both from the organisation and strategic standpoint.  It is also interesting to see that in January COSAC issued some guidelines which you may already have seen, on the relation between governments and parliaments on community issues.  It cannot go into the constitutional system because each Member State has its own constitutional role as to relation between the two, but however it can make sure that governments, via minimum standards, give timely, exhaustive and clear information to national parliaments and also are open to meetings with the relevant committees. 

On the committee structure there is quite an interesting standpoint also.  Some Member States have permanent committees dealing with European community affairs.  For example,  at the French Assembly we have a delegation which is made up of parliamentarians from specialised committees.  There are advantages and disadvantages to that, but I honestly feel that there are mainly disadvantages and that is why we are aiming to change it.  The advantage is that you will delegate European issues to the different specialised committees more quickly when you have people coming from them in the European affairs committee.  The problem is that they are not permanent, they do not have a full mandate and it is quite a resource-based job as I'm sure you realise. Evidently we  have different systems in the various Member States, but now  I'll come back to the council because maybe I forgot to mention something.  

Earlier on I told you that between 70% and 80% of the decisions are made before the council at ministerial level where issues with high political salients are agreed upon.  The rest would have been agreed upon previously.  In the agricultural sector, except for some minimal issues,  COREPER is not involved and so you do have to know that.  In some sectors some committees are of particular importance and have prime power of decision-making. The special committee on agriculture literally sidelines COREPER.  So if you want to impact on agriculture it is not so much the permanent representation that will do the trick, but it is the high level of people's participation in the special committee on agriculture that will do.  I think that is of particular importance. 

Other committees such as COPS, which I'm sure you're  familiar with as a foreign affairs committee, have to liaise with COREPER because it's in the treaty and COPS, being the committee on political and security issues, usually only rubber-stamps matters with very high political content that will have already been  agreed upon previously.
  THE CHAIRMAN:  The only relevance could be a possible influence of the national parliaments with the European Parliament.

  MR MANUEL SZAPIRO:  Yes.

  THE CHAIRMAN:  So as long as this procedure is going on, there could be a possible influence of the national parliaments.  

  MR MANUEL SZAPIRO:  Unfortunately this is something that in practice has been difficult to put into place.  If you interview some European parliamentarians - as I am sure you have done while participating in the European Parliament - you will find that the link with the national parliamentarians in terms of policy-making - not in terms of re-election - is sometimes very loose.  

However from that standpoint, if you want to liaise officially in the European Parliament, notably via the liaison office, you do have to realise that the European Parliament is given a power which has never been given to the council  and that is the power of reject.   So if something is unsuitable for your country, the only way to go against it would be to have the European Parliament reject it.  

You will of course need an absolute majority of members, which is quite high in the parliament and you will need to convince at least one big political group. Actually the way to go in the European Parliament, especially when you are not a big delegation, is by seeking the support of political groups.  It is not a bicameral system.  It is quite difficult in terms of liaison between the national parliaments and the European Parliament, at least on community matters.

At the end, in the parliamentary development phase you  either get a proposal from the commission adopted by the college of commissioners or the consultation paper which I mentioned, which is the green paper, the white paper or the communications from the commission.  You can also have recommendations or opinions from the commission which are non-legally binding.  At the end, in the policy development phase you  either get a proposal from the commission adopted by the college of commissioners or the consultation paper which I mentioned, which can be the green paper, the white paper or the communication from the commission.  There can also be a recommendation or an opinion on the commission which is non-legally binding.  We don’t really use the term "law" as yet - we may do so if we have a new draft or a new constitutional treaty – and so we say  "regulation", "decision" or "directive".  These are the three binding acts that we get adopted at the end of the decision-making phase.  

Then comes the implementation phase and there I think I need to clarify something which isn’t clear even for our community civil servants.  Actually you have two implementation phases which are parallel and which you must never confuse and probably you do not do so.  These are the EU implementation phase and the national implementation stage.  In the national implementation phase you need to transpose the directives and to integrate the directive in the national system.  In most cases this will be made by national parliaments.  Of course it depends on your constitution.  

Without any doubt some countries are much better than others at transposing.  If I can put it like this, the best student in our community is Denmark,  very close to  100%, while our worst students are mainly Italy, Greece and Belgium.  You can see that actually these countries practise the federal system, so it's not that they are less willing to transpose but perhaps it is a much more complicated system.  At least that’s what they say.  Germany is not as bad as Greece, Italy and Belgium because those are probably the worst.  Sweden is good as well, so each year we do the ranking on the transposition of directives.

In parallel to this we have the EU-wide implementation, quite a difficult concept to grasp.   Whenever you adopt a directive, regulation or decision, you may need further rules at the EU level to implement this directive.  Let us assume, for instance, that you have a directive adopted on cosmetic products that harmonises what type of cosmetics should circulate freely in the European communities.  There is a need on the one hand to update the list of products that are dangerous and on the other hand those products that can circulate freely according to technological developments.  This is something that cannot be done on a national level because it concerns everybody and therefore there is a need for further harmonisation rules to complement the original directive, regulations or decisions.   Therefore you will have an implementing directive, an implementing decision or an implementing regulation that will add further rules to the rules adopted at the end of the decision-making phase. 

I don’t know if I'm making myself clear.  I know you may find it confusing because unfortunately at the EU level we have the same names for legislative acts and implementing acts, which I believe is not the case in all national systems.  I believe you have the same dichotomy in the Maltese law as we have in France.  You have a specific name for an act that is originating from a specific procedure.

  HON.  JOE BORG:   Do you invariably need the implementation at a European level?  Do you have a stand-alone directive which is implemented nationally that may need further implementation at EU level?  Would the implementation at EU level be part of the original directive itself or would it require a new directive which would have to go through all those phases of the  implementation process?

  MR MANUEL SZAPIRO:  In answer to your first question it very much depends on the area that you are talking about.  If you take agriculture, which is the area where you have most implementing measures, there you cannot expect even the national institutions, government, the national parliament or council  to adopt the prices, subsidies and levies to the daily or weekly fluctuation in the world market.  This needs to be done at an EU level because we're applying the same levy everywhere.  Therefore for the sake of speediness, efficiency and also harmonisation, it is something that needs to be done at the EU level.  

On other matters I think you could argue that it would  be better if you had to leave it at the national level, which is probably the case for those programmes that are adopted by the EU that can actually be adopted at a national level.  But also it is quite an important leverage when it is adopted at the EU level.  Also for standard criteria, even on environmental matters, you have to allow enough leeway to the national parliaments, but for the agricultural sector I very much doubt whether this could be the case because you need the speediness and you also need to harmonise the action at EU level.     

On the second question you’re quite right.  At the end of the implementation phase you will again have a regulation, a directive or a decision adopted, so you need a new binding act to be adopted at EU level.  This is the ultimate.  In terms of process, to adopt it you effectively need to go again through a policy development phase in the policy decision phase.  So you could re-integrate the policy development and the policy decision within the implementation.  To have an implementing act you first need a draft measure by the commission and then you need its adoption even by the commission or the council.   

  THE CHAIRMAN:  So if I'm understanding correctly in effect the cycle will take place twice.

  MR MANUEL SZAPIRO:  Yes, exactly and this is what I'm coming to.  The developing phase and the policy decision phase are very difficult because the actors involved are very different in the implementation stage and in the legislative stage.  I want to show you something, if I may, which I have drawn just now.  It looks very amateurish but I will explain what it is like because here I want to link the process and the output.  

I reproduce here a policy cycle that has changed a little in the development phase, in the decision phase and in the implementation phase.  This is a process-based conceptual framework.  It is  very useful when you want to locate yourself in the process of decision-making as the process of decision-making will tell you what you can do and how.  But it is only process-based and not output-based. So I have related it to an output-based conceptual framework which is the hierarchical law, which is very well known at the national level and a little less used at the EU level.  

You know that at the national system in the hierarchical law you should have the constitution at the top of the hierarchical  legislative acts.  You could say that you have the same scheme at the EU level where there is the treaty, which has been actually recognised by the court of justice as a constitutional chart, the legislative acts and the implementing measures.  The result of the development of a decision phase is with a legislative act.  We have seen that in the decision phase in most cases the European Parliament and the council are involved. We have seen a lot of output in national parliaments too.  In the implementation phase we will get a different process and the end result will be an implementing draft.  Now let us have a look at the implementation level phase.

The implementation at the EU level is made either by the commission or the council, so the EU executive is double as there is the commission and there is the  council.   

  HON. CLYDE PULI: Are you saying that the legislative act and the implementing act are one and the same thing like we have here, where we have primary legislation and subsidiary legislation?

  MR MANUEL SZAPIRO:  Yes, probably so.  I’m not familiar with the exact terminology in the Maltese constitutional system, but you do have what we call primary sources. 

  THE CHAIRMAN: Actually a lot of our implementing norms would be through a legal notice.  The act itself would empower the issue of a legal notice by the responsible minister.  The legal notice is then placed on the table of the House and there is a period of time within which any member can actually ask for the  issue to be debated in the House.  So there is also a scrutiny level at that stage.   

There have been a few occasions where legal notices were debated in the House, however that  is something which rarely takes place.

  MR MANUEL SZAPIRO:  This allows me  to draw a direct parallel with the EU level.  It is the legislative act that will define who will exercise the powers and what powers will be exercised at the implementing stage.  In the same way, according to the hierarchical norm, it will be decided who has the power at the legislative stage.  So you cannot adopt an implementing act that has not been preceded by a legislative act. It is a bit different in the national French Constitution because there you have areas that are  defined as falling under legislation in the constitution and others that are  defined as falling under implementation, but this is quite a rare case in the EU.  Normally you would have to go through what we call the legal basis.

  THE CHAIRMAN  I think you were going to tell us when it comes to the implementation stage, whether you go through  the full cycle or not.   

  MR MANUEL SZAPIRO:  As for the implementation stage, one needs to refer to article 202 of the present treaty.  This is the article where you see who does what in terms of implementation.  You will see that the room for manoeuvre for national parliaments may not be great in terms of implementation to say the least, but there again in some constitutions it is not great even at a national level.  Regarding what happens at the level of implementation, the treaty states that the council shall confer powers upon the commission prior to the implementation of the rules which the council lays down. In theory this means that the executive is the council but the council chooses to delegate implementing powers to the commission.

Delegation of powers from the council to the commission is the rule.  This is why you get the future here, in the sense that the council “shall confer” and not “may confer”.  Before the Single European Act it was not necessarily the rule, but now it is the rule that the council shall confer implementing powers to the commission.  So in practice the executive is the commission because of the powers delegated to it by  the council.  The council however – and this is the last indent of article 202 - may also reserve the right, in specific cases which have to be justified, to exercise directly implementing powers itself.

  HON. JOE BORG:  Let's say we take the first case where the council does actually confer implementation powers upon the commission.  What instrument will the commission then use?  Let's say that the parent legislation is a directive.  Would the council then use the same instrument or would it be by regulation?  

  MR MANUEL SZAPIRO:   There are two answers to your question.  The first one is that it depends on what is stated in the basic act.  Some legislative acts foresee specific instruments such as a directive for the implementation and therefore I will say that the commission has to adopt the directive. 

The second answer is that when it is not stated in the legislative act, it is up to the commission to decide if the commission has been delegated the powers or for the council to decide if it reserves the right.  However if you want to conform to proportionality, with its subsidiarity of proportionality, you should normally favour the directive over the regulation because it leaves more leeway to the Member States. But of course it depends on the level of detail in the directive as well as on many other factors.  The choice is for the commission but it has to justify its choice if it is not already stated in the basic act.  

  HON. JOE BORG:  Would this be the rule with regard to harmonisation directives? Let’s take the case of company law harmonisation. Would the company law harmonisation directives have a provision whereby a company can directly access implementing powers or would it stop there?

  MR MANUEL SZAPIRO:  It would indeed specify that the council will do it and I will explain why.  It's not the commission that does it.  In most cases you will find that the reference made to the powers that are delegated to the commission and the procedure that needs to be followed ...  Because you have different procedures that are called comitology procedures to be followed by the commission in exercising delegated implementing  powers. 

  THE CHAIRMAN:  But would this not give rise to inter-institutional disputes?  The council probably must not be using it very often because otherwise this could create a few problems. There are exceptions to the word “shall”.  So how is it resolved?

  MR MANUEL SZAPIRO:  Well you are right because this is very rarely used as the council does not have the resources to propose implementing. There the commission won't be able to propose anything.  It is up to the council to propose and adopt and the council is not an institution that is familiar with putting up a proposal that then can be discussed by Member States.  It is an institution which is much more familiar with negotiating ready-made proposals by the commission.  And if it does so -  and that is what the jurisprudence says - it has to duly justify it.  It is not enough for the council to say:  We consider this to be a specific case, but it  has to explain why.  In practice it will do so less and less because most acts are adopted after a court decision.  

At the legislative level, the European Parliament will never allow the council which it cannot control to be the executive.  So you will never find this in a court decision.  The legislative act will define who does what at the implementing stage.  If the legislative act has been adopted by the council and the European Parliament, it is very unlikely that the council will have delegated implementing powers because parliament will never give it away.  It will never agree  to give it to the council. The only rare cases where you have the council exercising and implementing acts are those where the legislative act which is a delegating act is adopted under consultation.  That's why we will find fewer  and fewer cases in the future.  

  THE CHAIRMAN:  Will the adoption of the new draft constitution have a bearing on this method?

  MR MANUEL SZAPIRO:  It may well do so, but I will come to this at a later stage because I need to explain the current system before I move on with the draft constitution.  It may well do so and it would be very interesting to see your analysis.

  HON. EVARIST BARTOLO:  May I ask a question without suggesting that we join the ranks of the Italians or the Greeks.  I would like to ask about sanctions when it comes to non-compliance. We do read a lot about commissioners appealing to Member States to transpose and to implement, however it is only on very  rare occasions that fines are imposed.  I know it happened once or twice, twice  I think.  On the whole is it peer pressure?

  MR MANUEL SZAPIRO: I have to say  that  all institutions need to take responsibility for a default in transposition, not just the national parliament or the national government. If you find a directive which hasn’t been transposed by the vast majority of the Member States, it may not tell you so much about the Member State concerned but it will probably  tell you much more about the directive itself.  

The drinking water directive I talked about previously was a directive of the ‘70s which was adopted after consultation, with the environmental  treaty at its final stage.  It was definitely an environmentally-oriented directive.  In the early ‘80s very high environmental standards were adopted because  the people who had actually agreed on the directive beforehand were former environment ministers and environment-oriented people.  And therefore the end result was a directive of very high standards,  higher than the WHO standards, for the simple reason that  ministers could not afford to change it.

For instance we had to replace the entire lead piping in France and this cost a fortune at a time when everybody knew that the change-over should have taken much longer.  By 1982, the official deadline for the transposition of the directive, only Denmark had come into line. All the rest of the countries were stuck with quite an unenforceable directive.  So instead of putting on peer pressure on countries which had not yet transposed, the commission proposed yet another directive which had a tremendous effect.  This is what it did in the ‘80s and at the beginning of the ‘90s.  It was discussed at the beginning of the ‘90s by the council  in Amsterdam and in the treaty of Maastricht.  

Therefore in answer to your question it is not just peer pressure but  it is also a signal to the commission and the other institutions that something is going wrong.  So it is on rare cases where everyone else has transposed that sanctions are imposed as the ultimate resort.  

  THE CHAIRMAN:  But if my understanding of the situation is correct there is quite a long procedure leading to the imposition of a fine.

  MR MANUEL SZAPIRO:  You have an administrative phase and a contentious phase and then it comes back to the commission, which sends back the matter to the court of justice.  Then the commission can ask if it is to apply the full  fine and  the court of justice has to look into it and the commission then has to revise the relevant stages. So it gives a lot of opportunities to the Member State to justify why it hasn’t done so and for the commission to see whether it’s out of lack of willingness to do so or because of some real problems that are not prevalent in other Member States.

  HON. EVARIST BARTOLO:  Surely it could be  the other way round with  a Member State taking  the commission to the court of justice.

  MR MANUEL SZAPIRO:  Yes, for many different reasons and not only the commission.  You  can also take the council if you want an act to be annulled or  if you want to witness a failure to act on the part of  the institutions in any given area.  That is something that can be of interest.  It is not in the present treaty but in the draft constitution there is a mechanism foreseen whereby a national parliament could ask a government to call on the court of justice to decide against the commission.  I will just summarise what happens at the EU implementing stage.  

The council delegates implementing powers to the commission.  In doing so the council creates a committee made up of national representatives and national officials in order to assist and effectively control the commission in its exercising of delegated implementing powers.  So if I had to summarise I would just say that the council delegates to the commission but also assists the commission with a committee made up of national representatives, the comitology committee.  The main thing you have to know about the comitology committee is that in some cases it has the power to allow the council to recuperate, to repossess its executive power.  So the comitology committee is a triggering element that in some cases may allow the council to take the implementing powers back from the commission.   How does this work in practice?  

In practice - and this is where we go back to policy development and policy decision - the commission has been delegated powers for implementing a legislative regulation, directive or decision.  So the commission will exercise those implementing powers. It will draft an implementing measure and submit it in such a way that the drafting  corresponds to the development phase.  The commission may indeed consult some expert groups to draft this implementing measure.  It is not a legislative proposal and I insist on this terminology because in the EU the terminology has legal consequences.  It is not a draft legislative proposal but it is a draft implementing measure.  

The draft implementing measure is submitted to the comitology committee made up of national representatives.  This committee is meant to represent the council composition.  You have at least one representative from every Member State and those representatives are instructed again by their national governments, as they would be in a working party in the council.  That would be equal to the policy decision phase within the policy implementation phase.  

The committee will deliver an opinion by qualified majority voting in most cases.  If it is a negative opinion, that is if the committee reaches a qualified majority voting against the draft implementing measure of the commission, then matters will be referred back to the council and the commission will lose its implementing powers to the benefit of the council.  So whenever a government or a national parliament wants to have a say - because in the implementation stage you are not formally given any say - it has to have a close look at what is going on at the committee level to know whom to address, whether it will be the commission or the council at a later stage. Only 1% - on average a little less than 1% - of all draft implementing measures are transferred back to the council, meaning that 99% stay within the realm of the commission.   

You have three different comitology committees -  I'll just name them because I don’t think there is the need for you to know the exact procedure -  namely  the advisory procedure, the management procedure and the regulatory procedure.  Under the second one it is only in case of a negative opinion from the committee that  matters will be referred back to the council. However under the third one, which is regulatory and not management, matters will be referred back to the council in case of a negative opinion but also in case of silence from the committee.  So the commission can only keep its implementing powers if it has a qualified majority voting in favour of the draft implementing measure.   Any other option means that the council takes back its implementing powers.  

  THE CHAIRMAN: Who would make up this committee?  You said that  every Member State is represented.  Is it a sort of a mirror image of the council? Is it normally the people in COREPER or would it be someone else? 

  MR MANUEL SZAPIRO:  In almost every case people are sent from the relevant ministries and the relevant capitals.  You could well find exactly the same people in the working groups of the council and in the comitology committee, so long as they are good experts.  This is because very technical issues are dealt with at the implementation stage, even more technical if possible than at the legislative stage.  Therefore you need very good experts.  

The selection of people is a major issue, maybe not for the national parliament but for the administration as such.  The selection of people is of primary importance because in a comitology committee you need people who are expert on the subject, who have quite a few  negotiating skills because you need a qualified majority voting either in favour or against the commission  with some legal insight of the procedures.  Maybe they would not be lawyers but they must have some legal insight.  

Then there is the issue of languages.  Unfortunately a lot of meetings at comitology committee level are not in all languages and you don’t receive all draft documents in all the eleven languages right now.  

 HON. JOE BORG:  If there is a qualified majority against a management decision or there is silence and it goes back to the council, what happens next?  Would the council then adopt  direct implementation itself or would  it have to refer back to the commission under new terms of reference?

  MR MANUEL SZAPIRO: The commission would have lost its implementing powers and the council will never refer back to the commission..  What happens next is very much linked to the procedure.  I have the procedure here on slides.  I don’t know if you want to have a look at it but I think you will be shocked.  Maybe some of you will be shocked by the procedure.  

To summarise, it will be difficult for the council because it also needs a qualified majority voting to adopt the measure and if this isn’t reached at the technical level, at the comitology committee level, it is unlikely even though not impossible that it will be reached at the council level.  So in many instances you will find that the council does not adopt the proposals.  What happens when the council doesn’t adopt?  This is what I want to show you.  This is a regulatory procedure.  I would now like to summarise what I’ve told you.  

The commission submits to the committee a draft of implementing measures and the committee will deliver an opinion of a qualified majority.  If it is a positive opinion the commission will adopt the measure.  If it is a negative or a no opinion, what I would describe as silence, the commission submits a proposal to the council and it will be up to the council to decide.   The council has four options.  The first option is to decide to amend unanimously which is practically impossible as you will understand.   A qualified majority is unlikely because it failed to do so at the positive opinion stage.  Faced with opposed qualified majority voting, it  may or may not but it is still a difficult issue.  This comes back to the issue you mentioned, what the commission will do.  If it fails to act the commission will adopt a proposed measure.  But the commission will not exercise its implementing powers here.  It will because it will adopt the measure, but it will adopt the measure out of the failure of the council to act, which politically is extremely sensitive.  

This happened in the BSE case, the mad cow disease case, where in 1996 we had an embargo on British beef at  EU level.  A few weeks after the embargo, the British and the veterinary scientific committee,  an expert group in the development phase,  came out saying that there are some substances that are safe that can circulate  freely in the community.   They said that beef gelatine and other substances related to beef could be exempted from the embargo and they asked the commission to lift the embargo on this particular product.  The commission made a proposal in this sense.  I have to admit that the proposal was made quite reluctantly because the political context wasn't favourable at all.  The problem in the committee was that you had two fronts, you had the British-led front and the French-led front and they didn’t manage to get neither a positive opinion nor a negative opinion.   So there wasn’t an opinion and it was referred back to the council.  

As you can imagine they didn’t agree.  They could have amended it by saying that the ban would be postponed until a later stage, but they didn't manage that.  They didn’t manage to adopt a qualified majority because the French-led coalition fiercely opposed any adoption of the lifting of the ban.  At the time it was opposed by a simple majority and not a qualified majority.  France didn't manage to oppose by a simple majority and this  failure to act meant  that the ban was effectively lifted because agreement inside the council was lacking.  And the commission had to assume responsibility which from the political standpoint was a huge responsibility, especially vis-à-vis consumers.  

  HON. JOE BORG:  At the end of the day the implementation has to be effected, so once the council gives implementing powers to the commission, the end of the story will be implementation and not an absolute stalemate.    

  MR MANUEL SZAPIRO: Yes, there  is a period of three months for this to happen whereby  the council has to either adopt, oppose, amend or fail to act.  Three months maximum but it can be less.  In the BSE case it was 15 days as foreseen in the legislative act.  If the council opposes with a qualified majority, as in this case, then you have yet another process which is taking place.  This is why I am telling you that it depends when. 

The commission has three possible options.  Even if the commission submits an amended proposal to the council,  if it says: Yes, you are right, I will amend my proposal, then maybe it will help negotiations within the council.  Another option will be the resubmitting of the proposal.  That is quite a bizarre option. Why would it risk submitting the same proposal if there is opposition from a qualified majority?  Normally we only do this if there has been a change of government in the meantime.  Those options have never taken place.  

The third option is that the commission presents a legislative proposal.  I know this is quite confusing.  We are in the implementing stage, why would the commission propose a legislative proposal?  We would do that if the council has sent the signal to the commission saying:  What you propose goes beyond the scope of the powers that we have  delegated to you in the basic act.  And if the commission deems that the council is right in saying so, it will take away the draft measure, the proposal to the council with an implementing procedure and it will make a legislative proposal.  And there we are sent back to the original basis in the policy development phase.  There will be a proposal from the commission which will  be adopted here and then become a legislative act at the end of the decision.   

I was mentioning beforehand the liaison of many national parliaments in Brussels to get the draft of measures. That is also a very good way.  I know for instance that in Westminster they do give their parliament a draft of the measures which are not necessarily transmitted because it doesn’t take place at the political level in the comitology committee.  In 99% of the cases the matter stays within the commission and technical representatives or officials in our comitology committee.  So you do need to see what is happening.    

We are going to have these services in the commission by creating, this month or at the latest in January, a public register for comitology documents on which you may find, but not automatically, some draft implementing measures submitted to the committee.  When looking at the register you can liaison with your government if you deem it wise.  But these are of a highly technical nature, so technical that even though the European Parliament has been given some powers of implementing procedure - I'll be coming to that in a minute - it finds it very difficult to deal with all the acts.

You do have to realise that between 80% and 90% of the acts adopted by the EU institutions originate from the implementation stage. It’s only 10% to 20% that result from the legislative phase.  Why?  Because especially in terms of agriculture you get weekly acts adopted by the commission in cooperation with management, agricultural committees for cereals, for beef, for bovine, for milk, wine, olive etc.  We have a very huge form of activity of a very high technical nature that stems from the implementing stage. 

  HON. JOE BORG:  The implementation of the legislative act in the individual Member States would have to be implemented within a time-frame, in particular if it is in the form of a directive? 

  MR MANUEL SZAPIRO:  Absolutely.  Let’s  go back to the example  of the drinking water directive. There you had a directive which sets up standards and criteria for the cleanliness of water and water processing for the industry.   What the directive didn’t do was to devise methods of measurement for setting up the criteria, for assessing whether the criteria are respected and the method of measurement and also the criteria which change, whether you're at the source of the water, in the pipeline or in the tap.  This was not made for whatever reason in the legislative act, so it needed to be made at the EU level and not left up to each individual Member State to devise the method of measurement.  But in parallel the Member States had to implement and transpose the directive.  

One of the reasons why they never did so was because it wasn’t really worth doing without the methods of measurement that were needed to complement it.  So sometimes you have to create and now I have to say that the institutions are much better at doing it than in the ‘70s and ‘80s.   You have to synergise  between what is adopted at the legislative level and what is adopted at the implementing level because otherwise it would be a nightmare for Member States to implement.   

  THE CHAIRMAN: What you have just mentioned is a definition, a standard for  measuring. So I just want to say that parliamentary scrutiny on this issue is also extremely important because it could change the actual content.    

  MR MANUEL SZAPIRO:  It is certainly true and it is all the more true at the EU level where we don’t have a material frontier between legislation and implementation. We can find acts of an implementing nature that have almost the same political impact or high political impact in the same way as a legislative act.  You will find technical details in both and so it is very difficult.  From the substance you cannot devise what is of an implementing nature or what is of a legislative nature.  Therefore it is true that the ideal scenario would be to consider that everything is more or less, like they do in the British system, of a legislative nature or potentially.    The problem for national parliaments, apart from the fact that they don’t get the transmission of information officially, is that there is no binding commitment for drafted measures.  We can only find them on the register or by liaison with your government in preparation for comitology committee.   

The second problem is selection of information because we are not dealing with 30 or 100 acts a year as we are in the legislative phase but we are dealing with thousands a year and therefore there is a dichotomy to be made.  I believe a national parliament should first and foremost focus on directives, probably implementing directives  because they have a role to play downstream - they may as well be consulted upstream - and also on issues which are more politically oriented. This you may find  a very generic term but it normally  concerns health protection and the environment.

  HON. EVARIST BARTOLO:  Did I understand correctly when you said that about 80% to 90% would be implementation acts?  At that stage is it not too late for national governments or national parliaments to intervene? 

MR MANUEL SZAPIRO:  National governments have a say because via inter-ministerial co-ordination they will normally instruct their representative on the comitology committee.  You have many meetings of the comitology committee before proceeding to a vote, so you can discuss quite extensively with the commission.  Your bargaining power as a government official is not the same in an advisory committee or in a regulatory committee because in the regulatory committee we have seen that the commission needs a qualified majority voting in favour.  In anything else the commission uses its implementing power.  There you are at strength as a Member State vis-à-vis the commission and the commission will be even keener to listen to your views and integrate them as a government representative in the draft measure.  For national parliament it is a matter of liaison with the national government.   

  HON. JOE BORG:  You’ve got a legislative act.  The legislative act goes to policy development and policy decision phases and then that legislative act has to be implemented nationally. Now the role of the national parliament vis-à-vis that legislative act during the policy development, more so during policy decision, would be national implementation. That would again be the role of the national parliament to see that an implementing act is passed through parliament in order to implement.  But that is national implementation.   

Now would that same legislative act itself give delegated power to the commission or to the council itself to have an EU implementation? Now the EU implementation goes through the phases of policy development,  policy decision through comitology, where again the national parliament can influence through the government¸ and therefore through the members of the national government in the actual formulation of it. Is that right?

  THE CHAIRMAN:  If I understand correctly, there is no obligation for the national parliament to be informed.

  HON. EVARIST BARTOLO:   It depends on the regulation.

  MR MANUEL SZAPIRO:  It is important for all legislative proposals to be transmitted to government and for government  to transmit them to the national parliament, although it’s s not a legal obligation as foreseen by the treaty of Amsterdam. 

As I said, you have thousands of draft implementations per year and it is a difficult process.  We have given the right of review to the European Parliament. The European Parliament has shown that it cannot deal with all the draft implementing measures that it receives. This has resulted in a European Parliament much more prone to lobbying than in the past because external actors raise the European Parliament’s attention on whatever issue.  So to come back to the example that I gave earlier.    

The commission had proposed a draft implementing measure on cosmetics and there you had all the cosmetic industry that made heavy lobbying on the measure with the result that the European Parliament issued a resolution on this.  On its own it wouldn’t have done so, so the European Parliament today is more dependent on external lobbying than it used to be and this can be a problem. It is a very difficult situation.

Since I’m talking about the European Parliament it is important to say that for a long time the European Parliament had been saying  that it did not want the council to be in the implementation procedure.  They would normally argue:  Look, we only want the commission because we control the commission and we don’t control the council. In the Treaty of Maastricht, parliament was given equal rights by a co-  decision in the legislative sphere.    Here in most cases¸ as you mentioned, we have a legislative act adopted by a co-decision of parliament and council on equal footing. From then on, parliament said that it’s not the council that delegates implementing powers to the commission under the co-decision act.  It’s the council and the European Parliament that delegate, because the two of them have to agree with this legislative act and the delegation of powers to the commission.  So why should article 202 of the EEC treaty be rewritten which, as you remember, states that the council shall control the commission. Parliament said that it is the council and the European Parliament that shall control.  This is a very problematic issue.  It is true that in most national systems parliaments are not directly associated to implementing  but in some systems they do have the right of control.   

The council said: I delegate as the executive because I represent all the executives. Therefore as executive I shall be the one controlling and taking back the power if I don’t agree with it by other comitology committees.  The parliament said:  That is all very well, but in practice both of us decide what part to delegate and how to go about it. We and the commission had a very difficult time because both of them are quite heavy institutional pieces, the council based on the federal system and parliament based on the parliamentary system and the supremacy of parliament.

What we have proposed until now - which proposal was placed in 1999 - is that  parliament has the right of refusal.  The European Parliament can have a look at the drafted measure and issue a resolution if it deems that the power delegated to the commission has been exceeded. But that is all and parliament cannot take the power back and cannot have a say on the substance. It can only have a say on the scope of powers exercised by the commission because it delegates the power to the commission and it can say that those are not the powers that it delegated to the commission.  That’s all that the parliament can do at this stage.  That’s the general picture of the implementing facts.   

  HON. JOE BORG:  Basically the same process would apply whether it’s regulations or directives.  But how would regulations feature as regards the national implementation wherever there might be some form of implementation?

  MR MANUEL SZAPIRO: Regulations are of direct effect.  So they don’t need a transposition act.  They directly apply in the national system and no national instrument is needed.  Therefore it is at this stage that the national institutions and the European Parliament are allowed to come in and therefore it’s at the same time simpler but more controversial from a subsidiarity and  proportionality point of view.    

The same rationale would apply for the policy development phase and policy decision phase.  It is in the implementation that things would be radically different because precisely national parliaments would not be called upon and the effect would be direct.  You wouldn’t see a directive implementing regulation.  This has never been seen. You would however see regulations implementing directives even though they are rare. This is quite a rare case but it’s what we witnessed right now in the case of financial services.  It is very complex.

  THE CHAIRMAN:  What will trigger the decision to go to regulation rather than to a directive?  Is it a tighter control of the situation? 

  MR MANUEL SZAPIRO:  Usually when it is something that is immediately related to approximation of the national laws, the chances are big that you get a directive as to leave some leeway to the Member State, especially when concerning the internal market.   This is done because you cannot rule every detail in the regulations.   When it is something which is not a question of harmonisation of national law, which goes further beyond that, for instance social cohesion, you usually have a regulation. But it is up to the commission to justify  in the explanatory memorandum why it chose the  directive or regulation.   

  THE CHAIRMAN:  My understanding is that regulations progressively have become rarer and directives are now the norm. 

  MR MANUEL SZAPIRO:   Yes, that’s true, although certain directives have became more and more detailed precisely because we left out regulation and that’s why they are called directives.  But in practice that  didn’t leave much for the Member States to do.

  THE CHAIRMAN:   That must have also been conditioned by the fact that if they are not adopted within a certain period of time, then if they are clear they can be directly effective. 

  HON. JOE BORG:  When it comes to legislative acts there is an obligation to refer to the national parliament to go into it.  When we speak of implementing  measures there is no such obligation, even though if this were to be done it would be almost impossible for parliament to cope with all the implementing measures. Would you give some form of advice about what implementing measures ought to be referred to parliament and which ones could safely be left out?  What is the practice with other Member States in this regard?  

  MR MANUEL SZAPIRO: The practice with most Member States is that national parliaments are left out of the draft implementing measures. You have non-binding criteria for deciding what falls under which procedure.   What falls under the regulatory procedure is of prime concern to all national parliaments. These include measures concerning the protection of health and safety of humans and animals and  even matters of lesser importance. 

With regard to management procedure, it depends more on the national interest whether it is agriculture-oriented or not.

  HON. JOE BORG: What sort of numbers would we have?

 MR MANUEL SZAPIRO: Let us say we have an approximate figure of 3000 implementing measures adopted each year, 80% or 85% of which are related to the common agricultural policy. So you already have 2,500 which are related to CAP. The rest are advisory and regulatory. I think now you would find more regulatory than advisory. (Interruptions) At least something like 500 measures outside the CAP. 

  HON. JOE BORG: Would I be correct in saying that with regard to advisory implementing measures and management matters, one need not refer them to parliament except where there is a particular sensitive issue and with regard to regulatory, these should be referred to parliament. Would parliament have sufficient time to go into those?

 MR MANUEL SZAPIRO: That’s a possibility.  I don’t want to be quoted as saying to you that you should ignore the advisory procedure because there may always be something which has not been foreseen but the idea is that. That’s an order of political importance and this will always be of high political interest, especially issues regarding consumers and the environment.

  HON. JOE BORG:  Although this is not expected, there is a measure of diffidence exercised by parliamentarians on government discretion.   Would it make sense if we created a sort of filter that would go through the whole set of regulations and decide what is advisory, what is procedural, what is sensitive and what needs to be passed to the committee itself. In this way, the  government would let the technical people sort this out and filter it accordingly. In that way government would not shoulder the responsibility of taking the decision on what to pass to the committee or not. This way the committee would not be inundated with a lot of technical jargon which is literally time-wasting.

 MR  MANUEL SZAPIRO:  The filter option is ideal as this is the same rationale that is used in the European Parliament to scrutinise the commission. Parliament can issue resolutions on all the items adopted, be it under the advisory procedure, the management and the regulatory. So in principle they haven’t made any discrimination. Each time there has been a debate on the matter, even on drafting implementing measures, it is the regulatory which was considered more important even because this is what the civil society is more interested in. This only happens after the legislative act has been adopted following co-decision, otherwise parliament would not have the right to scrutiny.

  THE CHAIRMAN:   I would say that  in terms of the legislative acts this is quite a manageable number. In terms of the implementing acts, it is where this filtering element is much more important. As the Minister suggested, there could also be a pre-filtering stage even as a mechanism which is part of the committee itself which could therefore decide what to pass on to which institution. Not just the officials themselves but perhaps they need to report to another filtering so that there is control from the political point of view. This is just an idea to discuss.  Basically we are throwing ideas at each other in your presence because this is a point which the committee and the government have been discussing to make sure we have an effective scrutiny in terms of procedure.

HON. EVARIST BARTOLO:  Surely this is a very sensitive issue.  Gate-keeping cannot be considered simply technical and neutral and we cannot afford to let others decide which issues are referred to as highly sensitive. It is a very political decision.

  MR MANUEL SZAPIRO:  Not so much in terms of brain-storming but to give you the material to further expand the ideas, I would like to mention the different types of measures that you get adopted at the implementing stage, for you to foresee a possible selection of them.   You have the update of technical annexes and this is quite common for directives.  You have directives on cosmetic or chemical products or whatever.  You have a directive listing dangerous substances and directives listing products that can be authorised but within specific procedure and products which have no risks at all.  This needs to be updated when a new product comes on the market or even when taking into consideration economic and social development. This is done by the commission delegated for implementing directives and this falls fairly into the regulatory procedure.

You have the BSE case which I mentioned which is half-related and which also falls directly under the regulatory. You have the very frequent devising of levies, subsidies and quotas in the common agricultural policy and this goes under the management procedure. This is routine work and it is the 80% to 85% that I mentioned earlier.  This literally changes every month.     

   HON. EVARIST BARTOLO: Would that be considered a consumer issue?   Doesn’t it effect the price?

  MR MANUEL SZAPIRO:   Yes.   There’s an agricultural market organisation which falls under the CAP.  Of course it will have an impact on the price paid by the exporters, importers, producers, etc, so yes it will effect the consumer. As you are aware, in the CAP there is more emphasis on the producer rather than the consumer and this benefits countries like France.

  HON. EVARIST BARTOLO: When we had a meeting with Commissioner Fischler, he told us that the emphasis is now to try and shift towards the consumer. Surely  that will be in our interest to do so. 

  MR MANUEL SZAPIRO: I am not sure whether that’s wishful thinking.  This is another type of instrument that can be adopted  following an implementing procedure. You have also financial programmes.  For instance you have a regulation on co-operation and development and you have many different programmes to help street children in Guatemala, to create a new Chinese business school – this was in the ‘90s -  to provide healthcare in South Africa, etc. All these programmes which have financial consequences would be adopted in the management procedure.

Here you see that within substantial budgetary implication, no definition has been given as to what substantial is. So you may find most of it under the management procedure but you may find something of a lesser cost under the advisory procedure. I think those are the main areas where you would find implementing instruments. 

  THE CHAIRMAN:  Our concern is that like all parliaments, we want to focus on the right issues rather than concentrate on peripheral issues. For us it is even more of an issue because we have a small parliament and so we have to maximise our resources and therefore we have to be even more focused than others.   

For this reason I think it is inevitable that we will have a filtering procedure and I think that we have to address the concern that gate-keeping  is a very important process. The procedure of gate-keeping is highly political as well, so if we address that we should be able to have the right structures.

  MR MANUEL SZAPIRO: Now talking about this, we have proposed and we are now negotiating with the council a reform of comitology which may help you. It is not a reform linked to the constitutional treaty but it is a reform under the current treaty.  In this reform we say we need to differentiate between what is of a quasi-legislative nature dealt with at the implementing stage and what is of a pure stricter executive nature.

Last September we proposed - the proposal was actually approved by Parliament  in December – that a new regulatory procedure should apply to quasi-legislative areas.  On the advisory procedure it should apply to the others following co-decision. We are currently negotiating this but it hasn’t been easy with parliament. It is meant to favour parliament because under the quasi-legislative areas that would fall under the new regulatory procedure, we would have both parliament and the council controlling the commission by raising objections both on scope and substance  if there is the need.  Once we do this  it will be easier for national parliaments to differentiate between purely executive matters and quasi-legislative matters.  They will be done on a case by case basis.  

  HON. JOE BORG:  The first decision which is to be taken by this committee and in which the Chairman has to involved in and dedicate some time about is this whole question regarding the emphasis on not getting inundated with too many technical matters which would take a lot of time from the committee about matters which are of no real concern. Rather than trying to create or introduce a filter in advance, we could dedicate six months where everything is referred to the committee. In this way, the committee would, by experience, decide what to process or not. Those six months would surely be tough, but in the end we could come out and say: Ok, on these types of implementing measures there is no need to refer to us whilst these types of implementing measures can be referred to us. That could in itself serve as a guide for a back-up team to do that exercise for the committee.  Of course, at the moment I’m just thinking aloud.  Maybe you have experienced how others operate.

  MR MANUEL SZAPIRO: This is certainly an important issue. An option would be to screen different areas. For instance if you take agriculture, those are routine decisions taken every week and the time lapse is extremely limited. Updating other sectors such as transport and their technical issues may take quite a lot of time to materialise. You have to be able to adapt and by doing this stocktaking, you will be able to adapt different areas of interest to you. 

The only way to do this would be first of all to have a least one representative in the agricultural sector - that would be quite easy - one in consumer help protection, maybe one in the corporation development to see what the time lapses are on each sector, because unfortunately the answer is variable. And then the screening and stocktaking process may need to vary according to the sector. Also, if you are interested in CAP six months time may be too long to wait, but if you are not then it will depend. I think you can only afford six months if it is something which is health related. The perspective is good but you need to modulate it in accordance to the different areas and I do not have statistics here.

We have issued the report on the workings of committees in 2002  but it does not give statistics on timetables.  For your reference, this report can be found on the internet but it only gives some examples and not statistics in general, which is a shame actually.

  THE CHAIRMAN:   And sometimes we would be learning by doing. I think this is what everybody has done. The actual focusing on the areas is going to be the crucial part. Perhaps we will have experts who help us with the filtering process and we could also have a working group to ensure we are part of the filtering process and that we understand what we’re leaving out.  

  MR MANUEL SZAPIRO:   I would also like to say that we are concerned by article 35 and 36 of the draft constitutional treaty.  Those articles are quite interesting because they go one step further to what the commission has proposed in the framework of the current treaty, in order to differentiate between quasi-legislative delegated powers and implementing powers in a stricter sense. Article 35 is what I mentioned as the quasi-legislative powers and those are called delegated regulations. Those are regulations that the commission will adopt and that parliament and the council could have adopted  and basically could be delegated to a commission of quasi-legislative nature. 

The draft constitutional treaty foresees the right of call-back of a position for the legislator.  Because it is of essence that the power falling under the direct competence of a legislator,  we say that the legislator should be allowed with two branches of legislation, not just the council. The council and the European parliament should be allowed to take back the implementing power if it doesn’t agree with what the commission is doing because those implementing powers are on the verge of legislative powers.     

It is quite different from article 36 which is the implementation per se and therefore those  implementing measures which the commission or the council will adopt, in the same way as it is right now. The commission will be under the control of the member states and must follow procedures which have to be devised.  We will probably be under a similar comitology procedure as it is now but we don’t know for the time being.  

  THE CHAIRMAN:   I think we have exhausted the subject, so may I thank you very much for a very interesting and deep presentation which I think has helped us to develop our thoughts particularly as now we have to get on with it and get to the point where we started implementing from our point of view. I thank the members of the committee and I hope you can stay with us. There is going to be a vote in an hour’s time, and then there is the reception offered by the Prime Minister.

  MR MANUEL SZAPIRO:   If I may just add, first of all thank you for inviting me again, and this has been an interesting experience for me.  I am very impressed because what we have covered tonight is usually the subject of a three day seminar, mainly for officials who are policymakers and it is very complex.  We have gone through the phases, different actors and also addressed issues of the national parliament.  If you do have questions in relation to what we have said  when re-reading, don’t hesitate to contact me to try smoothen things in the best way possible for the integration of new partners in decision making process. Good luck.  

  THE CHAIRMAN:   Thank you very much.
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