194. L-Onor. Karol Aquilina u I-Onor. Robert Cutajar, jipproponu:

L-Ewwel Qari ta’ Abbozz ta’ Ligi msejjah “L-Att tal-2023 dwar Stharrig Gudizzjarju” sabiex
jirriforma u jikkonsolida d-dispozizzjonjiet tal-ligi dwar stharrig gudizzjarju ta’ atti
amminstrattivi, legislattivi u gudizzjarji u biex jaghmel emendi konsegwenzjali fil-Kodici ta’
Organizzazzjoni u Pro¢edura Civili.
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ABBOZZ TA’ LIGI
msejjah

ATT biex jirriforma u jikkonsolida d-disposizzjonijiet tal-ligi dwar
stharrig gudizzjarju ta’ atti amministrattivi, legislattivi u gudizzjarji u biex
Jaghmel emendi konsegwenzjali fil-Kodici ta’ Organizzazzjoni u Procedura
Civili.

L. (1) It-titolu fil-qosor ta’ dan I-Att huwa I-Att tal-2023 dwar Stharrig
Gudizzjarju.

(2) Dan I-Att ghandu jidhol fis-sehh f'dik id-data li 1-Ministru
responsabbli ghall-gustizzja jista’ jistabbilixxi b’avviz fil-Gazzetta, u dati
differenti jistghu jigu appuntati ghal ghanijiet differenti jew dispozizzjonijiet
differenti ta’ dan 1-Att.

2. F’dan l-Att sakemm ir-rabta tal-kliem ma tehtiegx xort’ohra:

"aspettattiva legittima" tfisser weghda ta’ benefi¢¢ju jew vantagg legali
maghmula permezz ta’ kliem, kitba jew agir, lil persuna minn awtorita
pubblika li kellha l-awtorita skont il-ligi li taghmel dik il-weghda;

"att amministrattiv”" tfisser il-hrug ta’ kull ordni, licenzja, permess,
warrant, dec¢izjoni jew rifjut ghal talba ta’ xi persuna li jsir minn awtorita
pubblika, izda ma tinkludix xi haga li ssir bil-ghan ta’ organizzazzjoni jew
amministrazzjoni interna fl-istess awtorita:

Izda, hlief f’dawk il-kazijiet fejn il-ligi tistabbilixxi xi perjodu li fih
awtorita pubblika tehtieg taghti decizjoni, meta ssirilha talba bil-miktub minn
persuna, li tigi notifikata lill-awtoritd u din l-awtorita tibga’ ma taghtix
decizjoni dwar it-talba, dak in-nuqqas ghandu, wara xahrejn minn dik in-
notifika, jikkostitwixxi rifjut ghall-finijiet ta’ din it-tifsira;

"Att awtoritattiv" tfisser kull Att tal-Parlament li jawtorizza kull awtorita
pubblika li tohrog legislazzjoni sussidjarja;

"att gudizzjarju" tfisser pronunzjament minn kull entita, tribunal, awtorita
jew organu stabbilit b’ligi li tiddeciedi kawza migjuba quddiemha, izda
tinkludi wkoll kull entita li fuq il-bazi tal-konkluzjonijiet taghha awtorita
pubblika tibda kull xorta ta’ pro¢edura jew azzjoni, jew fejn l-awtorita
pubblika hija bil-ligi marbuta i timxi fuq dik id-de¢izjoni, izda ma ghandha
qatt tinkludi pronunzjament maghmul minn gorti mwagqfa b’ligi.

"att legislattiv" ifisser kull strument li ghandu s-sahha tal-ligi li johrog
minn poter moghti mill-Parlament hi kull Ministru jew awtorita pubblika u li
jehtieg li jitgieghed fuq il-Mejda tal-Kamra;

"awtoritd gudizzjarja" tfsser kull tribunal imwaqqaf b’ligi li jiddeciedi
tilwimiet migjuba quddiemu;

Titolu fil-gosor

Tifsir.

g



"awtorita pubblika” tfisser il-Gvern ta’ Malta, maghdudin il-Ministeri, d-
dipartimenti tieghu, awtoritajiet lokali, il-Forzi Armati ta’ Malta u kull korp
maghqud kostitwit permezz ta’ ligi, u tinkludi Bordijiet li jkollhom l-awtorita
bil-ligi li johorgu warrants ghall-ezer¢izzju ta’ xi sengha jew professjoni u
kull korp kostitwit li jaqdi funzjoni pubblika jew korp li I-funzjonijiet tieghu
huma tali li I1-Istat kien jintervjeni kieku dak il-korp ma kienx jezisti jew ma
kienx jipprovdi dak is-servizz;

"Forzi Armati ta’ Malta" ghandha l-istess tifsira moghtija litha fl-Att dwar Kap. 220.
il-Forzi Armati ta’ Malta;

"interess sufficienti” jinkludi mhux biss interess personali fil-pro¢eduri
izda wkoll kull interess rapprezentattiv, jigifieri fejn l-attur jirraprezenta
grupp socjali jew l-interess pubbliku;

"Ombudsman” ghandu jkollha l-istess tifsira moghtija lilha fl-Att dwar 1- Kap. 385.
Ombudsman;

"stharrig” tfisser revizjoni ta’ att fuq punt ta’ ligi nkluzi ragunijiet ghal
stharrig kif imnizzel f°dan I-Att u ma jinkludux punti ta’ fatt;

“ufficjal pubbliku” ghandha l-istess tifsira moghtija lilha bl-artikolu 124
tal-Kostituzzjoni ta’ Malta;

3. Minghajr pregudizzju ghad-disposizzjonijiet tal-artikoli 5 u 7 ta’ dan  Azzjoni ghal sthamig

I-Att, kull persuna tista’ titlob b’azzjoni quddiem il-Prim’Awla tal-Qorti
Civili stharrig ta’ att amministrattiv, legislattiv jew gudizzjarju sabiex jigi
annullat dak l-att; f’kaz ta’ stharrig ta’ atti amministrattivi jew gudizzjarji dik
il-persuna ghandha tipprova biss interess sufficjenti biex tibda 1-azzjoni li ma
jkunx neéessarjament interess guridku; f'kaz ta’ stharrig ta’ atti legislattivi,
dak l-interess ma hux mehtieg u kull persuna anke minghajr dak l-interess,
tista’ tistitwixxi l-azzjoni:

Izda l-qorti li quddiemha I-pro¢eduri jigu istitwiti ma tistax
tissostitwixxi d-diskrezzjoni taghha ghal dik tal-awtorita kompetenti
koncernata.

4. (1) Fil-kaz ta’ stharrig ta’ atti amministrattivi u gudizzjarji, ir- Raguniyiet ghal stharri:
ragunijiet ghal stharrig ikunu xi wahda jew aktar minn dawn li gejjin: 5:1‘:1'1‘]:1:3‘;[:‘:‘“*‘;"
(a) meta l-att jitwettaq minn awtorita pubblika jew gudizzjarja li ma #'*%*""

tkunx awtorizzata li twettaq dak l-att;

(b) meta l-awtorita pubblika jew gudizzjarja tkun naqset milli
tosserva l-prin€ipji tal-gustizzja naturali jew htigijiet proc¢edurali
mandatorji fit-twettiq tal-att jew fid-deliberazzjoni gabel dwar
dak I-att;

(¢) meta l-att jikkostitwixxi xi abbuz ta’ setgha tal-awtorita pubblika
jew gudizzjarja billi dan isir b’mala fede, jew ghal ghanijiet
mhux xierga, jew huwa irragjonevoli, jew jissejjes fug
konsiderazzjonijiet mhux rilevanti, jew  jinjora
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konsiderazzjonijiet rilevanti, jew l-att imur kontra l-aspettativa
legittima;

(d) meta l-att ikun imur mod iehor kontra l-ligi.

(2) Attlegislattiv jista’ jigi mistharreg meta jkun sar ultra vires |-
Att awtoritattiv jew strument iehor li ghandu forza ta’ ligi li jawtorizzah, jew
ikun fkunflitt ma’ xi Att tal-Parlament, jew ma sarx b’konformitad ma’
htigijiet proc¢edurali mandatorji stabbiliti b’ligi, jew meta jikkostitwixxi
ezer¢izzju irragjonevoli jew mhux xieraq meta wiehed igis l-iskop tal-Att li
jawtorizza dak l-att.

) . 200 sies Sthamig gudizzjaru ta’
5. (1) Meta l-Avukat Generali jiehu decizjoni: decinjonisiet talAvukiat

(a) li ma ssirx prosekuzzjoni skont is-setghat moghtija lilu minn xi 9"“""""
ligi; jew

(b) li ma jurix jew ma jaghtix kopja ta’ process verbali skont il-
proviso tal-artikolu 518 tal-Kodi¢i Kriminali, Kap. 9

il-qrati ta’ gustizzja ta’ kompetenza ¢ivili ghandhom gurizdizzjoni biex
filwaqt li jaghtu konsiderazzjoni xierqa lill-indipendenza kostituzzjonali tal-
Avukat Generali, jistharrgu l-validita ta’ dik id-decizjoni u biex jiddikjaraw
dik id-decizjoni nulla, invalida jew minghajr effett u biex konsegwentement
jibaghtu lura 1-kaz lill-Avukat Generali biex jirrevedi dik id-de¢izjoni b’mod
konformi mad-decizjoni tal-qorti biss f’kaz ta’ sejbien li dik id-de¢izjoni ma
tkunx imsejsa kif jixraq fuq konsiderazzjonijiet ta’ ligi jew li dik id-decizjoni
tkun irragonevoli in kwantu 1i ebda prosekutur ragonevoli ma kellu jasal
ghaliha.

(2) Kawza ghall-istharrig gudizzjarju ta’ decizjoni tal-Avukat
Generali kif provdut fil-paragrafu (a) tas-subartikolu (1) tista® ssir minn kull
persuna li jipprova interess suffi¢jenti li mhux bilfors ikun guridiku, u kawza
skont il-paragrafu (b) tas-subartikolu (1) ghandha ssir mill-persuna li taghmel
it-talba fi Zzmien sentejn minn meta dik il-persuna ssir taf jew setghet issir taf
bid-decizjoni, skont liema Zmien tigi l-ewwel:

lzda fejn il-ligi tkun tipprovdi ghal pro¢edura li biha l-Avukat
Generali jkun jista’ jintalab biex iwettaq revizjoni tad-decizjoni, l-imsemmi
Zmien ta’ sentejn jibda jghaddi mid-data li fiha il-persuna li titlob ir-revizjoni
tkun giet informata bir-rizultat ta’ dik ir-revizjoni:

Izda wkoll ghall-finijiet ta’ dan l-artikolu, 1-Awditur Generali, il-
Kummissarju  ghall-Istandards  fil-Hajja  Pubblika, il-Kummissjoni
Permanenti Kontra I-Korruzzjoni u I-Ombudsman ghandu jkollhom I-fakulta
li jaghmlu kull talba u li jezer¢itaw kull azzjoni li skont dan l-artikolu tispetta
lill-persuna 1i jkollha interess suffi¢jenti, fejn huma jkunu rrapportaw att ta’
korruzzjoni kif imfisser fl-Att dwar il-Kummissjoni Permanenti Kontra 1-
Korruzzjoni lill-Avukat Generali.

(3) Ma jistax isir stharrig gudizzjarju fejn ikun intlahaq ftehim mal-
awtoritajiet kompetenti ta’ pajjiz iehor li I-grati ta’ dak il-pajjiz ghandhom

jezercitaw gurizdizzjoni dwar id-delitt. @
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6. (1) Kull azzjoni ghal stharrig ta’ att amministrattiv jew gudizzjarju
taga’ bil-preskrizzjoni ta’ sentejn li jibdew jghaddu minn meta jkun sehh l-att
jew il-persuna li tistitwixxi I-kawza saret taf bl-att, skont liema jigi 1-ewwel:

Izda jekk il-persuna li tistitwixxi l-azzjoni tkun irreferiet il-kaz li
jkun qed jigi kkontestat lill-Kummissarju ghal Investigazzjonijiet
Amministrattivi (Ombudsman), dak il-perjodu ghandu jibqa’ sospiz sakemm
dak il-Kummissarju jiddeciedi I-kaz skont I-Att dwar I-Ombudsman.

(2) Ebda perjodu ta’ dekadenza jew preskrizzjoni ma japplika ghal
min jistitwixxi azzjoni ghal stharrig ta’ att legislattiv.

7. Id-disposizzjonijiet ta’ dan I-Att dwar stharrig ta’ atti amministrattivi
u gudizzjarji m’ghandhomx japplikaw meta I-mod ta’ kontestazzjoni jew ta’
ksib ta’ rimedju ichor dwar dawk l-atti partikolari quddiem Qorti jew tribunal,
jigu provduti dwarhom f*xi ligi ohra.

8. F’azzjoni li ssir bis-sahha ta’ dan |-Att dwar atti amminsitrattivi u
gudizzjarji, l-attur ikun jista’ jinkludi fit-talbiet tieghu talba ghall-hlas ta’
danni li tkun imsejsa fuq ir-responsabbilita allegata tal-awtorita pubblika jew
gudizzjarja li tkun ghamlet delitt jew kwazi-delitt li johorgu mill-att mwettaq
minnhom. Dawn id-danni ma ghandhomx jinghataw mill-qorti meta minkejja
annullamnet tal-att, l-awtorita pubblika jew gudizzjarja ma tkunx agixxiet in
mala fede jew b’mod mhux ragjonevoli, jew meta I-azzjoni mitluba mill-attur
setghet legalment u ragjonevolment giet michuda taht kull setgha ohra.

9. (1)Minghajr pregudizju ghall-artikolu 7 ta’ dan I-Att, 1-artikoli 469A
u 469B tal-Kodici ta’ Organizzazzjoni u Procedura Civili ged jigu mhassra
salv kull haga li validament saret taht dawk l-artikoli qabel ma dahal fis-sehh
dan 1-Att u kwalunkwe referenza fi kwalunkwe ligi ghal dawk l-artikoli
ghandhom jinftiehmu bhala referenza ghal dan 1-Att.

10. Kull proceduri ghal stharrig pendenti quddiem qorti jew tribunal
imwaqqfa b’ligi taht l-artikolu 469A jew l-artikolu 469B tal-Kodi¢i ta’
Organizzazzjoni u Pro¢edura Civili, jew kull proéeduri ohra ta’ stharrig, jew
fkull proceduri ghal rimedju quddiem qorti jew tribunal fejn jkun ged jigi
mitlub stharrig ta’ att amminstarttiv, legislattiv jew gudizzjarju, jibqghu fis-
sehh u jigu regolati mil-ligi kif tkun minnufih qabel ma jidhol fis-sehh dan I-
Att, sakemm [-attur ma jiddikjarax [-intenzjoni tieghu b’nota pprezentata
quddiem il-qorti jew tribunal li tkun ged tippresjedi l-azzjoni, i l-intenzjoni
tieghu hija li 1-azzjoni tieghu tigi regolata bid-disposizzjonijiet ta’ dan I-Att.

Ghanijiet u Ragunijiet

L-Ghanijiet u Ragunijiet ta’ dan 1-Abbozz ta’ Ligi huma sabiex
jirriforma u jikkonsolida d-disposizzjonijiet tal-ligi dwar stharrig gudizzjarju
ta’ atti amministrattivi, legislattivi u gudizzjarji u biex jaghmel emendi
konsegwenzjali fil-Kodi¢i ta’ Organizzazzjoni u Proéedura Civili.

Zmien li fih 1-azzjom
ghal stharrig ta” ail
amministrativ jew
gudizzjarju trd tigi
istitwita.

Kap. 385.

Modi ohra ta’
konlestazzjoni jew ksib
ta’ rimedju.

Danni.

Thassir. rizerviu
dispozizzjoni
tranzitor)i

Kap. 12,

Dispozizzjoni
transitorja.

Kap. 12
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A BILL
entitled

AN ACT to reform and consolidate the provisions of law regarding
Judicial review of administrative, legislative and judicial acts and to make
consequential amendments to the Code of Organization and Civil Procedura,
Cap. 12.

1. (1) The short title of this Act is the Judicial Review Act of 2023. Short title.

{2) This Act shall come enter into force on such date which the
Minister responsible for justice may establish by notice in the Gazette, and
different dates may be so established for different purposes or different
provisions of this Act.

2.  In this Act, unless the context otherwise requires: Definitions,

"administrative act" means the issuing by a public authority of any order,
licence, permit, warrant, decision, or a refusal to any demand of a claimant,
but does not include any measure intended for the internal organization or
administration within the said authority:

Provided that, saving those cases where the law prescribes a period
within which a public authority is required to make a decision, the absence of
a decision of a public authority, following a claimant’s written demand served
upon it, shall, after two months from such service, constitute a refusal for the
purposes of this definition;

"Armed Forces of Malta" has the same meaning assigned to it by the cap 220
Malta Armed Forces Act;

"judicial act" means a pronouncement by any entity, tribunal, authority,
or organ established by law which decides disputes brought before it, but also
includes any entity on whose findings a public authority commences any kind
of proceedings or action or where a public authority is bound by law to follow
such decision and shall never include pronouncements by a court of law;

"judicial authority” means any tribunal established by law which decides
disputes brought before it;

"legislative act" means any instrument having the force of law, which
emanates from a power granted by Parliament to any Minister or public
authority, and which requires to be laid on the Table of the House;

"legitimate expectation” means a promise of a lawful benefit or advantage
made through words, writing, or behaviour to a person by a public authority
which had the power by law to make such promise;

"Ombusdman" has the same meaning assigned to it by the Ombudsman cap. 385

Act;
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"parent Act” means any Act of Parliament authorising any Public
Authority to make delegated legislation;

"public authority" means the Government, including its Ministries and
departments, local authorities, the Armed Forces of Malta, and any body
corporate established by law, including Boards which are empowered in
terms of law to issue warrants for the exercise of any trade or profession, and
any body corporate which performs a public function, or one whose functions
are such that the State would have to intervene if such body corporate did not
exist or did not provide its services;

"public officer” has the same meaning assigned to it by article 124 of the
Constitution of Malta;

"review" means a revision of any act on points of law, including the
grounds of review as laid down in this Act, and shall not include any points
of fact;

"sufficient interest" shall not only include personal interest in the
proceedings but any representative interest, that is to say where the plaintiff
represents a social group or the public interest.

3.  Without prejudice to the provisions of articles 5 and 7 of this Act, Action for review

any person may request, through an action before the First Hall of the Civil
Court, a review of an administrative, legislative or judicial act requesting that
such act be annulled; in the case of review of administrative and judicial acts,
such person shall only need to prove sufficient interest in instituting the
action, and not necessarily a juridical interest; in cases of review of legislative
acts, no such interest is required and any person without any such interest may
institute such action:

Provided that the court before whom such proceedings are instituted,
may not substitute its discretion for that of the competent authority concerned.

4. (1) In the case of review of administrative and judicial acts, the Reasons for judicial
- . . r
grounds of review shall be any one or more of the following: amiistfaiive and

C e . . judicial acts.
(a) when the act emanates from a public or judicial authority that is ***** **

not authorised to perform it;

(b) when a public or judicial authority has failed to observe the
principles of natural justice, or mandatory procedural
requirements in performing the act, or in prior deliberation
thereon;

(c) when the act constitutes an abuse of the public or judicial
authority’s power in that it is done in bad faith, or for improper
purposes, or is unreasonable, or done on the basis of irrelevant
considerations; or when it ignores relevant considerations or
when it runs counter to a legitimate expectation;

(d) when the act is otherwise contrary to law. S ?
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(2)  Alegislative act may be reviewed when it was performed w/tra
vires the parent Act or other instrument having the force of law authorising
it, or is in conflict with any Act of Parliament, or was not in conformity with
the mandatory procedural requirements established by law, or when it
constitutes an unreasonable, or improper exercise of power in consideration
of the purpose of the parent Act.

S. (1) Where the Attorney General takes a decision:

(a) not to prosecute in accordance with the powers conferred upon
him by any law; or

(b) not to allow the inspection or the issuing of copies of a procés-
verbal or of any depositions or documents filed therewith in terms
of the proviso to article 518 of the Criminal Code,

the courts of justice of civil jurisdiction, giving due account to the
constitutional independence of the Attorney General, may enquire into the
validity of the said decision and declare such decision null, invalid, or without
effect, and consequently send back the matter to the Attorney General for
review in accordance with the judgment of the court only in the case of a
finding that the decision is not properly directed on legal considerations or is
unreasonable in that it is not open to a reasonable prosecutor.

(2)  An action for judicial review of a decision of the Attorney
General, as provided in paragraph (a) of sub-article (1) may be filed by any
person who proves sufficient interest, not necessarily a juridical interest, and
an action in terms of paragraph (b) of sub-article (1) shall be filed by such
person within two years from when such person becomes aware or could have
become aware of the decision, whichever is the earlier:

Provided that where the law provides for a procedure, whereby the
Attorney General may be requested to conduct an internal review of the
decision, the said period of two years shall commence to run as from the date
when the person requesting such revision is informed of the results of the said
review.

Provided further that for the purposes of this article, the Auditor
General, the Commissioner for Standards in Public Life, the Permanent
Commission Against Corruption, and the Ombudsman shall be entitled to
make any claim and to exercise any action according to this article and which
pertains to any person having sufficient interest, when they shall have
reported any corrupt practice as defined in the Permanent Commission
Against Corruption Act to the Attorney General.

(3) Judicial review cannot be made where an agreement has been
reached with the competent authorities of another country that the courts of
that country shall exercise jurisdiction over the crime.

6. (1) Any action for the review of an administrative or judicial act shall
be barred by the lapse of a prescriptive period of two years from when the act

Judicial review of a
decision of the
Attomey CGeeneral.

Cap. 9

Term for instituting
an action for judicial
review of



occurred, or when the person instituting the action came to know of the act, j‘:;“‘:::f:::"’" or
whichever is the earlier:

Provided that if the person instituting such action has referred the act
being challenged to the Commissioner for Administrative Investigations Cap.385.
(Ombudsman), such period shall be suspended until such Commissioner
disposes of the matter in accordance with the Ombudsman Act.

(2) No forfeiture or prescriptive period shall apply for the institution
of an action to review a legislative act.

7. The provisions of this Act regarding review of administrative and oOther mode of
judicial acts shall not apply where the mode of contestation or of obtaining Sgtiestationor
L R X . obtaning of redress
redress before a court or tribunal is provided for in any other law.

8. In any action brought under this Act regarding administrative or Damages
judicial acts, it shall be lawful for the plaintiff to include in the demands, a
request for the payment of damages based on the alleged responsibility of the
public or judicial authority in tort or quasi-tort, arising out of the acts
performed. The said damages shall not be awarded by the court where,
notwithstanding the annulment of the acts, the authorities did not act in bad
faith, or unreasonably, or where the thing requested by the plaintiff could have
lawfully and reasonably been refused under any other power.

9. Without prejudice to the provisions of article 7 of this Act, articles Repeal. saving and
469A and 469B of the Code of Organization and Civil Procedure are hereby ™™o provision
being repealed saving anything validly done under the said before the coming ©* '2
into force of this Act and any references in any law to the said articles shall
be construed as references to this Act.

10. Any proceedings for review pending before a court or tribunal Transitory provision
established by law under article 469A or article 469B of the Code of cap 12
Organization and Civil Procedure, or any other review proceedings, or in any
proceedings for redress before a court or tribunal requesting review of such
act, shall remain in force, and shall be governed by the law as in force prior
to the coming into force of this Act, unless plaintiff declares his intention in
a note filed before the court presiding over such action, that he intends to have
his action governed by the provisions of this Act.

Objects and Reasons

The objects and reasons of this Bill are to reform and consolidate the
provisions of the law regarding judicial review of the administrative,
legislative and judicial acts and to make consequential amendments to the

Code of Organization and Civil Procedure.




