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ENCOD’s contribution to the White Paper on the legal framework for the
responsible use of cannabis launched by the Government of Malta

In ENCOD, we see the White Paper proposed by the Maltese Government as an important step
towards a cannabis policy that is focused on human rights, individual freedoms, social justice, and
scientific evidence. Research and science are the most important step towards a safe co-existence of
recreational cannabis and a healthy society. We commend the government’s inclusive approach to
facilitate  discussion  about  the  regulation  of  recreational  use  of  cannabis.  After  decades  of
prohibition,  the inclusion of civil  society in the debate and development of cannabis policies is
essential in a democratic society.   

In  ENCOD, we believe  that  regulation  should  be  viewed as  a  process  in  which  revisions  and
corrections are not seen as failures but pave the way for efficient policies as well as regulatory
framework  promoting  health  policy  goals.  To  make  this  possible,  the  necessary  flexibility  in
implementation  should  be  planned  from  the  beginning.  After  all,  an  innovation  such  as  the
regulation of the cannabis market primarily involves a social, but also legislative learning process,
which  is  accompanied  by progress  and setbacks.  In  order  to  be  able  to  continuously  take into
account new experiences (and unattended consequences) in regulation, coordination and evaluation
are cornerstones of any policy.

Therefore, we recommend that the Maltese government facilitates discussions on the topic with all
national stakeholders before, during and after regulation, as well as inviting international experts to
find best approaches for individual points proposed in the White Paper.

For an effective and just regulation of cannabis use, we believe it is necessary to consider two
additional points that are not mentioned in the White Paper. First one is the sharing of cannabis and
second one are the guidelines on standardized field sobriety tests and determination of impairment
in traffic or work place. 
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(1) Cannabis  sharing  and  the  creation  of  associations  to  facilitate  the  cultivation  and
consumption of cannabis (e.g. Cannabis Social Clubs)

Cannabis is often used in a social setting and Cannabis Social Clubs (CSC) are one of the most
deeply-rooted and widespread models for regulating cannabis in the European Union. According to
a study published by the researchers of the University of Ghent, there are CSCs in 13 European
countries. Although with some operational differences, this model guarantees a viable and effective
regulatory  option.  CSCs also spread to  various  non-European countries.  Currently,  this  type of
organisation can be found in Argentina, New Zealand and they have been regulated in Uruguay
since 2013.

CSCs are non-profit associations and base their activity on the self-supply of cannabis. The Code of
Conduct of CSCs was conceptually developed by ENCOD and spread widely in Spain thanks to a
long history of legal victories related to self-cultivation and shared consumption. At present, they
are  a  real  alternative  to  illicit  markets,  in  which  users  themselves  organize  self-supply,  thus
guaranteeing the traceability and availability of the substance while reducing both legal and health
risks. One of the main objectives of a CSC is the promotion of health and the reduction of potential
risks or damages associated  with consumption,  as well  as avoiding contact  of users with illicit
markets including preventing access for minors.

In 2020, ENCOD published the Guidelines to introduce good practices for Cannabis Social Clubs
and to standardize the management model. Their purpose is to support civil  society and offer a
regulatory framework that ensures safe and controlled access to cannabis, as well as guarantee legal
security for people who use cannabis.

Please find more information at the link below:
https://encod.org/the-european-guidelines-for-cannabis-social-clubs/       

(2) Strategies for testing impairment levels in traffic or while operating heavy machinery

When considering cannabis regulation it is also necessary to recognise the potential risks associated
with driving or working under the influence of mind-altering substances and it is also important to
ensure that testing reflects clinically determined impairment levels to avoid unjust procedures (e.g.
losing the driver’s license, high fines etc.). The following suggestions focus rather on driving than
working,  however,  the  same  approaches/limits  could  be  relevant  for  legal  cases  dealing  with
accidents at work. 

Three suggestions on approaches for judging impairment are briefly explained below. . However,
before going into detail, we would like to emphasise that the use of rapid roadside tests (urine tests,
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saliva  tests  and breathalysers)  are  not  recommended.  Such tests  have  led  in  many places  to  a
malpractice of testing minorities  without  any comprehensible  indication of impairment.  If rapid
tests  shall  become a part  of the testing strategy, then overly sensitive tests  (such as urine tests
showing positive results even after days/weeks after use) must be avoided under any circumstances.
Only the blood test and medically confirmed behavioural indicators should be legally relevant. With
regard to the roadside practice: If there are no clear signs of impairment, then there is no reason for
blood  testing  and  vice  versa.  However,  with  regard  to  blood  testing,  there  are  also  different
approaches possible – three different approaches are suggested below:

Suggestion 1: No standard THC limits at all.
Clinically determined impairment alone shall lead to penalties. Forensic data would only support
narratives.  This  is  common practice  for  many  psychoactive  substances  (e.g.  caffeine,  nicotine,
valerian root, kava-kava, antihistamines) and other factors (e.g. sickness, tiredness, age) potentially
impairing driving. 

Suggestion 2: Staggered limits of THC in the blood (preferably whole blood).
This recommendation would suit best into the current EU framework. If no clinical symptoms with
regard to impairment are observed by the police (and confirmed by a physician), then up to 5 ng/mL
THC in whole blood (corresponding to 10 ng/mL THC in serum) are tolerated. If clinical symptoms
are observed (and confirmed by a physician), then penalties can be applied as of 1.5 ng/mL THC in
whole  blood  (corresponding  to  3  ng/mL  THC in  serum).  Procedures  and  penalties  should  be
comparable to alcohol use while driving.

THC Limits (serum) THC Limits (whole blood) Consequences

< 3 ng/mL < 1.5 ng/mL Considered sober

3 ng/mL < cserum < 10 ng/mL 1.5 ng/mL < cblood < 5 ng/mL
Considered sober if no clinical 
symptoms, otherwise impaired

> 10 ng/mL > 5 ng/mL Considered impaired

So called “back-calculation” from the time of the blood sample to the time when police arrested a
driver  should  not  be  applied.  This  time-lag  is  at  least  partially  already  considered  and  those
calculations are often faulty.
For  medical  cannabis  users  the  blood  level  should  not  be  used,  only  clinically  confirmed
impairment should lead to penalties comparable with other medications.

Suggestion 3: Conducting research based on CIF.
The Cannabis Influence Factor (CIF) is  the ratio of molar concentrations of THC and metabolites
(Source: Daldrup T. & Meininger I. (1998).  Begutachtung der Fahrtüchtigkeit unter Cannabis im
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Strafverfahren.  In:  Berghaus G. & Krüger H.P.  (eds.)  Cannabis  im Straßenverkehr.  G. Fischer,
Stuttgart, 153-178). Latest research with full metabolite data must be must be compiled and fitted
into equation 1 via statistical tools. This may also result in a staggered limit (as in suggestion 2) but
potentially  medical  and chronic users,  who are usually  not a  threat  for traffic  safety,  could be
addressed better.

CIF = 
CTHC+CTHC − OH

CTHC −COOH
 

                 (Eq. 1)

Please note that suggestions 1 and 3 are unlikely to gain support from member states. Particularly
suggestion 3 is rather a research concept than a ready-to-roll-out approach. Hence,  we for now
propose suggestion 2 as a good balance and with also a good chance to become a new European
best practice. Research with regard to suggestion 3 is still recommended.

For any further questions we are your disposal at office@encod.org.

Sincerely, 

Dr. Maja Kohek and Dr. Fabian Pitter Steinmetz,
in the name of the European Coalition for Just and Effective Drug Policies (ENCOD)
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