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ATT ta ' 1·1999 blu j lstabblUxxl mlturi 
11 ji rrigwardaw Id·dhul lewwa Malta, 
u I.esportaujonl u rl_uportaujoni 
mlnn Malta , ta' 0Uelli Ii 
jikkontravvjenu d·drlttljlet dwar 
Proprjed,lntdlettwall . 
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HOUSE OF REPRESENTATIVES 

A BILL introduced by the Honourable 
l ohn Dalli, M.P., Minister of Finance,and 
read the First time at the Silt ing of the 15th 
November, 1999. 

AN ACT to es tablish measures relating 
to the Importation Into MaUa ,and the 
uportatlon and re.uportatlon from 
Malta, of goods in contravention or 
Intellectual Property rlghu. 

RtcHARD 1. C AUCiIl 



ABBOZZTA' UGI 
mMUa" 

ATT ta' 1-1999 biujiSlabbilixxi miiuri Ujirrigwardaw id-dJiul g~a 
Malta, u I.tsporlaujoni u r·ri·tsponaujoni miM Malla, ta' oggtlti 
U jikkonlravvjtnu d-dril/ijitt dwar Proprjttd III/tllt/Moli. 

IL-PRESIDENT, biJ-parir u I-kunsens tal-Kamra tad-Deputati, 
imlaqqgha rdan il-Parlament, IJ bl-awtorita' ta' I-istess, hareg b'ligi 
danJigej: -
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1. Dan I-All jista' jisseljah I-Att ta' 1-1999 dwar Drittijiet dwar TiooIo 111_ 
ProprjetA Intellettwali (Mizuri Intrakonfini). 

2. (1) F'dan I-Att,kemm-il darba r-rabta taI-kliem ma tehtie~ TIfsr 

xon'ohra: 

"detentur ta' drittn tfisser id-detentur la ' xi trade mark, 
privattiva Jew dritt dwlU' proprjetl intellettwaIi jew kull persuna 
ohra li lkun awtorizzata li tuia dik it-tradt marA:, privattiva jew 
dawk id-drittijiet,jew rappreientant taghha. Id-detentur ta' dritt 
Jew kull persuna ohra awlorizzata li tuia d-dritt tista' tkun 
rappreienlata minn persuna lizika Jew guridika. Dik il-persuna 
ghandha tink.iudi colltcting socitty, li jkollha bi skop uniku Jew 
principali iI-maniu:,jew l-amministrazzjoni tad-drittijiet ta' awtur 
Jew driui j iet relatati; 

"dikjarant" tfisser l-importalur , id-destinatarju, l-esport&tur 
Jew is-sid ta' I-oggeni Jew kull persuna ohra involuta n ­
operazzjonijiet imsemmija fl-artikolu 4 ta' dan I-Att: 
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"dritt dwar propljetl intellettwali" lfisser kull dritt imsemmi 
fiHifsira la' oggeni li jikkontravvjenu drill dwar proprjet3 
inlellellwali; 

"oggetti li jikkontravvjenu drilt dwar proprjetl intellettwali" 
tfisser: 

(a) oggelli falsifikati,jigifieri: 

(i) oggetti, inkluzl-ippakkettjar lagllhom, li 
jkollhom fuqhom minghajr awtorizzazzjoni trade mark 
li tkun identika mat-trade mork validament registrata 
ghar-rigward ta' I-istess tip ta' oggetti,jew li ma \kuru: 
tista' tig; distinta ft-aspeni essenzjali taghha minn trade 
mark tali, u li b'daqstant tillontravvjeni d-drittijiet tat­
muk mork involuta taht il-Jigi ta' Malta: 

(ii) lrull simbolu ta' trade mork(logo, tikketta, 
sticur, broclulre, strozzjonijiet ghall-uzu jew dowment 
ta' garanzija) sew jell preientat separatament sew jell 
le, ft-istess Cirkostanzi bhalmajkunu l-oggetti msemmija 
fil-paragrafu (i); 

(Hi) materjal tal-ippakkettjat li jkun fih it­
trade marks ta' oggen i falsifikali, ipprei.entati 
separatament ft-isteSs cirkostanzi bhalma jkunu l-oggetti 
msemmija fil-paragrafu (i ): 

(b) oggetti mdlhhla b'piraterija,jigifieri:- oggeui, 
li jkunujew ikun fihom kopji maghmulin minghajr il-kunsens 
tad-detentur ta' drittijiet ta' awtur jew drittijiet relatati,jew 
tad-detentur ta' dritt ta' disinn, sew registrat tallt i1-1igi 
nazzjonali sew mhux,jew ta' persuna debitament awtorizzata 
mid-detentur fil-pajjiz ta' produzzjoni, fejn l-ghemil ta' dawk 
il-kopji, li kieku kien ilrun sat rMalta, kien jikkontravvjeni 
d-dritt involut tallt il- lig i ta' Malta: 

(c) oggetti li jikkontnlvvjenu privatliva taht il-ligi 
ta'Malta. 

(2) Kull materjal u taghmir li l-uzu predominanti taghhom 
ikun ghall-manifallura ta' trade mark falsifikata jew la' oggetti li 
jkollhom fuqhom trade ItI{lrk bhal dik, ghail-manifattuta ta' oggelli li 
jikkontravvjenu privattiva jew ghall-manifallura ta' oggelli mdahhla 
b 'pinlterija ghandhom j igu ttrllllati bhalliltieku oggetti li jikkontrllvvjenu 
drill dwat proprjela inleitettwaii, sakemm l-uzu ta' materjal u taghmir 
bhai dak ikun jikkonlravvjeni d-drillijiel tad-detentur ta' drill involut 
taht il-ligijiet ta' Malta. 
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J . (1) Dan l-Att ma japplikax ghal oġġett i li jkollhom "~kobi~ .. · 
fuqhom frade mark bil-kunsens \ad-detentur ta' dik il-/rade marJcjew li .. _ I· ..... 
jkunu protetti permezz ta' priv&niva, drittijiet la ' awtur jew drittijiet 
relatati jew dritt ta' disinn u li jkunu ġew manifatturati bil-kunsens tad-
deten!ur ta' dritt minkejja li setgħu ġew imqegħda f'waħda mis­
sitwazzjonijiet imsemmija n ·artikolu 4 ta' dan I·Atl minghajr il·kunsens 
tad-dettnlur ta' dritt, trade mork. jew priv&ttiva. 

(2) Dan l-Att ma ghanduxjapplikagħa1 oġġetti msemmija 
fis-subartikolu (1) ta' dan l-artikolu meta l -oġġett i jkunu ġew 
manifatturatijew ikollhom trade mark. taħt kondizzjonijiet li majkunux 
dawk miftehma mad-detentur ta' drittijiet involuti. 

(3) Dan l-Att ma ghandux japplika ghal oġġetti ta' xona 
mhux kummerċjali li jkunu jinsabu fil-bagalji personali ta' vjaġġaturi 
fiI ·l imiti stabbiliti ghar-rigward ta' helsien minn dazju doganali. 

4. Id-dhul ġewwa Malta, l-esportazzjoni jew ir-ri -esportazzjoni 1'W>~1t' 
għal ċirkolazzjoni ħielsa, importau.joni temporanja, tqeghid ġewwa zona ~ ..... . ; 
hielsa jew mahżcn hieles ta' oġġetti li jinsabu li jkunu oġġetti li ~_ . 
jikkontravjenu dritt ta' proprjetll intellettwali huwa pprojbit. =='" 

i~lloaw"l. 

S. ( I) Id-detentur ta' dritt jista' jaghmel applikazzjoni bil- ~~.po.1IaI 

miktub liII-Kontrollur tad-Dwana sabiellO I·awtoritajiet tad-Dwana jieħdu =: 
azzjoni meta oġġetti li jkunu allegati li jikkontravvjenu drittijiet ta' ... 0-.0 

proprjetA intellettwali jitqegħdu fwaħda mis.sitwazzjonijiet imsemmija 
fl-artikolu 4 ta' dan I·Att . 

(2) L-applikazzjoni msemmija fi s·subartikolu ( I) la' dan I· 
artikolu ghandhom jinkludu: 

(i) deskrizzjoni dettaljata bitiejjed ta' l-oġġetti sabiellO 
l. awtoritajiet tad-Dwana jkunu jistghu jaghrfuhom; 

" 
(ii) prova li l-applikant ikun id-detenturta' dritt ghall­

oġġetti involuti u li prima!acie l-oġġetti jkunu j ikkontravvjenu 
dak id-drin. 

(3) Il-prova mehtieġa ghall-iskop tas-subanikolu (2) ta' 
dan l-artikolu tista' tkun kif ġej: 

(_) Meta jkun id-detentur ta' dri tt innifsu li japplika -
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(i) fil-Każ ta' dritt li jkun reġistrat jew li dwaru tkun 
saret applikazzjoni bħala trade mark, privattivajew dritt ta' 
d isinn: prova w-reġistraujonijew għemil ta 'l-applikazzjoni 
ma' l-uffiċCju rilevanti; 

(ii) fil-kai la' dritt ta' awW!, driu relatat jew dri tt 
ta' disinn li ma jkunx wieħed reġistraljew li dwaru ma tkunx 
saret applikazzjoni: kull prova li wieħed ikun l-awtur jew l­
istatus tal -persuna bħala d-detentur oriġinali . 

(b) Mctal-applikazzjoni ssi r minn xi persuna oħra li tkun 
Iwtoriztata li tuża dritt ta' proprjetA intellettwali, b 'żieda mal-prova 
meħtieġa taħt il-paragrafu(.) ta' dan is-subartikolu: għandu jinġieb 
ukolljew ikun ikJc:wotal b'mod suffiċjenti d-dokumenlli his-sahha 
tiegħu l-persuna tkun awtorizzata li tuia d-dritt involut. 

(ċ) Meta l-applikazzjoni ssir minn rappreientant tad­
dctenwr ta' driu jew ta' xi persuna ohra awtorizzata li IUi&. dritt ta' 
ploptjet1 intellettwali, b 'żieda mal-prova mehlieġa taħt il-paragrafi 
(a) u (b) ta' dan is-subartikolu, għandha tinġieb ukoll prova li dak 
ir-rappretentant ikun j ista' jaġini bħala tal i. 

(4) Id-detentu r ta' dritt ghandu wkoll jipprovdi kull 
informazzjoni pertinenti li jista' jkollu li permezz tagħha l-Kontrollur 
tad-Dwana jkun jisla' jiddeċiedi filwaqlli jkollu konoxxenza shiha tal­
falti, madankollu bla ma dik l-informazzjoni tkun xi kondizzjoni ta' 
ammissibi lit1 ta'I-applikazzjoni. 

(5) Fil-mta' oġgetti mdahhla b'piraterijajew ta' oġġetti 
li jikkontravvjenu xi privattiva, dik l-informarzjoni ghandha, kulmeta 
jkun possibbli, tinkludi bhala indikazzjoni: 

(i) il-posl fejn ikunu jinsabu l-oġġetti jew id-destinazzjoni 
ppjanata għalihom; 

(ii) partikolaritajiel li jkunu jidentifikaw il-kunsinna jew il­
pakketti ; 

(iii) id-data skedata ghall-wasla jew il-tluq ta' l-oġġett i; 

(iv) il-mezz ta' traspon użat; 

(v) l- identit1ta' l-imponarur, e5portatur jew detentuT. 

(6) L-applikazzjoni għandha tkun tispeċifika fkemm żmien 
il-Kontrol1ur tad-Dwana jkun mehtieġ li jiehu azzjoni . 



(7) (i) L-applikant ikun responsabbli li jkopri l­
ispejjeż amministrattivi li jsiru f1 . iskrutinju ta' l-applikaztjoni. 

(ii) L-applikant jew ir-rappreżentant tiegħu jkun 
ukoll responsabbli li jkopri l . ispejfeż amministrattivi li jsiru fl­
implimentaujoni tad -deċiżjoni tal-Kontrollur tad· Dwana 
msemmija rdan l-artikolu. 

(iii ) Dawk l-ispejjeż għandhom jiġu deċiżi mill­
Kontrollurtad·Dwana u ma għandhomx ikunu sproporzjonati mas­
serviu provdut. 

(8) Il-Kontrollut tad· Dwana għandu jiskrutinja l­
applikazzjoni u għandu minnufih javża HU-applikant bil-miktub dwar 
dak li ħuwa jiddeċiedi. 

(9) Meta l-Kontrol1ur tad-Dwana jilqa' l-applikazzjoni, 
huwa għandu jisptċifika ,,'ikun il'perijodu li matulu l·awtoritajiet tad­
Dwana ma ghandhomx iħallu li jsir ir· ri llllU. ta' l-oġgetti,jew iżommu 
l -oġgetti, sakemm jinbdew il.proċedimenti fiI-qoni ċivili. JekJc issir 
applikazzjoni mid-detenturta' dritt, dak il-perijodu jista' jitlawwal mill­
Kontrollur tad·Dwana. 

(10) Meta applikazzjoni tiocaħad,għandhomjingħataw ir­
raġunijiet għal dak iċ-ċħid li jkun jista' jsir appell minnu quddiem il­
Ministru responsabbli għad·Dwana fi żmien tlitt ijiem ta.Ir.-"ogħol minn 
meta jiġi notifikat l-avviż dwar dak iċ-ċhid lill-applikant. 

(11) L·appell imsemmi fis·subanikolu (10) ta' dan l­
artikolu ghandu: 

(i) jkun bil·miktub u jkun fih dikjarazzjoni qasira tal­
fatti u jiddikjara "i jkunu r-nġunijiet għall·appell ; 

(ii) jiġi notifikat 1i11·Kontrol1ur tad-Dwana li jkollu tlitt 
ij iem ta.Ir.-"oghol biel': iWieġeb minn meta jasallu I·appell . 

(12) Il-Kontrol1uTtad-Dwanajista' jeħtieġ lid-detentur ta' 
dritt, meta tintlaqa' l.applikazzjoni tiegħu, lijipprovdi garanzija li tkun: 

(i) tkopri kull obbligu li jista' jinqala' min·naha tal· 
KontroUurtad-Dwana ghar.rigward ta' persuni involuti r"i waħda 
mill-operaxzjonijiet imsemmija f1-anikolu 4 meta l ' proċedura 
mibdija skond I·artikolu 5 ma titkomplieJI: minħabba r"i aujew 
ommissjoni U\d·detentur ta' dritt jew meta l-oġġetti involuti wara 
jinstabu li ma jkunu" l-oġġetti li jikJcontravvjenu dritt ta' proprjetA 
intellettwali. 
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(ii) tiżgura ħlas ta' l-ispejjeż magħmulin skond dan l-Att, 
fit-tiżmim \a'l-oġġetti taħt kOnlroll doganali skond l-artikolu.5. 

(13) Id-detentur ta' dritt ghandu jinfonna liJl-Kontrollur 
tad-Dwana minnufih jekk id-dri tt t iegħu ma jibqax ikta r registrat 
validamenl jew jekk dan jiskadi. 

( 14) Is-subartikoli (1) sa ( 13) ta' dan l-artikolu għandhom 
japplikaw mutal;s mutandis għall-estenzjoni tad·del':i żjoni dwar l­
applikazzjoni originali. 

6 . Meta, filwaql lijkunu qed isi ru skrulinji taht xi waħda mill-
proċeduri doganali msemmija fl ·artikolu 4 ta' dan I·Alt 11 qabel ma ssir 
jew tiġi approvata applikazzjoni mid-detentuna' dritt ,jkun jidher b' mod 
prima facie ċar lill-KoolJ'Ollur tad-Dwana li l -oġġetti jkunu oġġeui li 
j ikkontnlvvjenu dritt ta ' proprjetA inlellellwali, j]·Kontrol1ur tad-Dwana 
jista' javia lid-detentuT ta' dritt , meta dan ikun maghruf. li jista ' jkun 
qed issir t.ontl'8vvenzjoni ta ' dak id-dritt. 

lI -Kontrollur lad-Dwana j ista' jissospendi r-rilaxx ta ' l­
oġġeltijew iżommhom ghal perjodu ta' hamest ijiem lall-xoghol sabiex 
id-delentur tad-dritt ikun jista' jaghmel applikazzjoni għal azzjoni skond 
l-artikolu 5 ta ' dan l-Att. 

7. (l) Mingħajr preġudizzju għad-dispoiizzjon ijiet ta' l­
artikolu 6 ta' dan l-Att, meta I·Kontrollur tad-Dwana jkun sodisfatt, 
wara li j ikkonsulta lill-applikant meta jkun hekk meħtieġ , li oġġetti 
imqegħda fwaħda mis-sitwazzjonijiet imsemmija fl-artit.olu 4ta' dan 
l-Att j ku nu jit.korrispondu mad.deskr izzjon i ta' oġġett i li 
jit.konlTllvvjenu dritt ta' proprjetA intellettwali, huwa għandu jissospendi 
r-rilaxx ta' l-oġgetti jew iżommhom u l-Kontrol1ur ghandu minnufih 
jghanaf1id-dikjarant u lill.persuna li tkun applikat ghall·azzjoni li jkollha 
t ittieħed,jekk ikun il-kat. 

(2) Bla hsara għal kull liġi dwar il-protezzjoni ta' data 
penenali, segretezza kummerċj ali u industrijali, u kunfidenzjal it!. 
professjonali u amministrattiva, j]·Kontrollur tad-Dwana ghandu javi.a 
lid-detentur ta' drin, meta d-detenlur innifsu ji tlob dan, bI-isem u l­
indi rizz tad-dikjarant u, jew ir-riċtvitu r sabiex jassisti lid-detenlur ta ' 
dritt biex ikun jista' jinġieb fqagħda li jibda proċedimenti fil-qorti li 
bihom it.un jista' jhares l-interessi tieghu. 

(3) Mingħajr preġudizzju ghat-tħaddim ta ' t.ullliġi li 
tirrigwarda l-harsien ta' informazzjoni kunfidenzjali , il-Kontro llur tad­
Dwana ghandu jaghti lill-applikant u lill-persuni involuti fxi waħda 
mi1l-operazzjOf\ijiet imsemmija fl-artikolu 4 ta' dan l-Att l-opportunitA 



li jispezzjonaw dawk l-oġġetti li jkun ġie sospiż ir-rilau tagħhom jew 
li jkunu inżammu. Waqt l-eżami ta' l-oġġeni . I-Kontrollur tad·Dwana 
jista' jieħu kampjuni sabiex jgħaġġcl il'proċedura li jkollha x'taqsam 
ma' dawk I.oġġetti. 

(4) Jekk, fi żmien għaxart ijiem tax-xogħol warn li I· 
applikant ikun ġie notifikat b'avviż tas-sospensjoni tar-rilau ta' oġġetti 
jew tat-tiżmim tagħhom, warn deċiżjoni tal-Kontfollur tad-Dwana 
magħmula skond is-subartikolu (9) ta' l-artikolu S ta' dan l-Att, il­
Kontrollur tad-Dwana ma jkunx ingħata prova li jkunu nbdew 
proċedimenti fil-qorti ċivili li jwasslu għal deċiżjoni sostantivadwar il­
merti tal-kaijew inkella jekk iI-Kontrollurtad-Dwana majkulU adotta 
proY'lcdimentijew miżuri lijtawlu s-sospensjoni \ar·rilau ta' l -oġġetti, 
dawk l-oġġetti għandhom jiġU rilaxxati, sakemm tkun tħarset kull 
kondizzjoni oħra għall.importazzjoni jew I.esportazzjoni. Dak it­
tenninu jista' jiUawal b'għaxart ijiem tax-xogħol oħra mill-KontroJlur 
tad-Dwana; 

Iżda jekk ikunu nbdew proċedimenti fqoni ċivili dwar 
oġġetti li jkun inżamm ir· rilau taghħom mill-Kontrollur tad-Dwana 
taħt dan l-Att, il-Qorti tista', fuq talba \.I' xi parti, tirrevedi d-deċiżjoni 
tal-Kontrollur tad-Dwana bil-għan li tiddeċiedi jekk l-oġġetti 
ghandhomx j iġu rilaxxati jew assolutament jew taħt dawk il­
kondizzjonijiet li l-Qorti tista' timponi. 

(5) Fil-każ ta' oġġeui b'suspett li jikkonlravvjenu xi 
privattiva jew dritt ta' disinn, is-sid, l- importatur jew ir-riċevitur ta' l­
oġġetti ikunu jistghu jichdu l-oġġetti involuti b'rilaxx jew ikollhom il­
tiżmim ta' l-oġġetti rc:vokat warn li tingħata garanzija, sakemm: 

(a) il-Kontrollurtad-Dwanajkun ġie mgharraffit-tenninu 
msemmi lis-subanikolu (4) ta' dan l-artikolu li jkunu nbdew 
proċcdimenti Iil-qorti ċivili li jwasslu għal deċiżjoni sostantiva 
dwar il·merti tal-kai, 

(b) meta jiskadi t·terminu, il -Qorti ma tkUIU imponiet 
miżuri temporanji, u 

(ċ) tkun intemmet kull formaJitll doganali. 

n -garanzija ghandha tkun bizzeljed biex thares l·interessi 
tad-dctenrurta' driu ujew issir bha1a depożitu li jsir ghand il-Kontrollur 
tad-Dwana ta' dak l-ammont li jista' jiġi stabbilit mill-Kontrollur tad­
Dwana jew bhala garanzija minn xi bank li I·Kontrollur tad-Dwana 
jaċċella, ta' dak l-ammont li jiSla' jiġi stabbilit mill-Kontrollur tad­
Dwana. L-ghoti tal-garanzija ghandu jkun minghajr preġudizzju ghal 
kull rimedju iehor li jkollu d-detentur ta' dritt. 
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(6) Meta l-kwistjoni tkun ġiet riferita lill·Kontrollur tad-
Dwana b'mod differenti milli b'inizjattiva tad-deltnlur ta' dritt, il· 
garanzija li titħallas mill-impona!ur, mir-riċevitur, mill-esponalur jew 
mis-sid la' l-oġġetti ghandha tkun riluxata jekk miD japplika ghas. 
sospensjoni tar-ri1axx ta' I.oġġetti jew ghat-tiżmim tagħhom ma 
jei.erċiw id-drilt tieghu li jibda proċedimenti legali fi żmien għoxrin 
ġurnata tax-xogħol minn meta jiġi av:i;at bis-sospensjoni tar-rilaxxjew 
bid-dc: tenzjoni: 

IZda dak il-perijodu jisla' jittawwal sa massimu ta' tletin jum 
fid-diskrezzjoni tal-Kontrollur tad-Dwana. 

(7) Il -kondizzjonij iet li j inegolaw il-hażna ta' l-Qġġctti 

matul il-perijodu ta' sospensjoni ta' riluxjew tiżmim,għandhom ikW1U 
skond dak li jiġi stabbilit mill·Kontrollur tad-Dwana. 

8. ( I) Fi proċedimenti li jkollhom x'jaqsmu ma'l-infurzar 
tal-jeddijiet tad-detentur ta' dritt, il-Qorti ghandha: 

(a) b'regola ġenerali, tordna lilI-Kontrollur tad-Dwana li 
jiddisponi minn oġġetti stabbili ti bhala oġġetti li j ikkontravvjenu 
dritt ta' proprjetA intellettwali 'l hinn mill-kanali tal-kummerċ b'dak 
il-mod li jipprekludu xi hsara lid-detentur ta' dritt jew tordna liII­
Kontrollur tad-Dwana li jiddistroġġi dawk l-oġġetti, fkull każ 
minghajr ebda kumpens lil l-, u ghas-spejjeż tal-importatur, 
esportatur jew sid ta' l-oġġetti; 

(b) tiehu, jew tordna lill-Kontrollur tad-Dwana li jieħu 
dwar dawk l-oġġetti, kull miżura ohra li jkollha l-effett li 
effe tl ivament iċċahħad lill-persuni involuti mill-benefiċċji 
ekonom iċi tat-transazzjoni. 

Salv fkażijiet eċċezzjonali , il- tnehhija umpliċi tal- lradL' 

marks, li j kunu twahhlu ma' l-oġġell i falsifikali minghajr 
awtorizzazzjoni, ma ghandhomx jilqiesu bhala lijkollhom dak l-effett. 

ltda Il-ordnar la' miżuri li ghandhom jinieħdu taħt dan l­
artikolu, il-Qorti ghandha tqis kif dovut, il-ħtieġa għal proponjonaliti\ 
bejn il-gravili\ tal-kontravvenzjoni u r-rimedji li jkunu ordnati kif ukoll 
l-interessi ta' terzi. 

(2) S'żieda ma' l-informazzjoni mogħtija skond is-
subartikolu (2) ta' l-artikolu 7 ta' dan l-Att u taħt il-kondizzjonijiet 
stipulati fih. il-Kontrollur tad-Dwana għandu jgharraf lid-detenlur ta' 
dritt. meta hekk mitlub, bi-ismijiet u l-indirizzi tal-kunsinnatarju, ta' l­
importalur jew esportatur u tal-manifattur ta' l-oġġetti stabbiliti bhala 



oġġetti li jikkontravvjenu dri tt la ' proprjetA inte llettwali 11 bil·kwantitl 
ta' l-oggetti msemmija. 
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9. (I) Id-detentur ta' dritt majlr:olluxjedd ghal kumpens meta 
I .oġġetti ma jkunux identifikati mill.awtoritajiet tad-Dwana u jiġu 
rila.uati jew meta ma tittieħed ebda azzjoni ghat-tiżmim taghhom jew 
biexjiniamm ir-rila.u tagħhom. 

l!.io~oniM 
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(2) L-eżcrċizzju tas-setgħat lilu moghtija ghar-rigward ta' 
oġġetti falsifikati jew imdaħħla b'piraterija majirrendu}I. JiII-Kontrollur 
tad-Dwana responsabbli lejn il-persuni involuti n.operazzjonijiet 
imsemmija fl·artikolu 4,jekk dawn il-persuni jġarrbu xi ħsarajew telf 
bħala riżultat ta' l-azzjoni taghhom. 

10. Fi proċedimenti li għandhom x'jaqsmu mal-provvedimenti ... _IIIi ... 
ta' dan l-Att, il-Qorti jkollha jedd tordna lill-parti. li fuq talba taghha pooċu .... 
j kunu ttieħdu l-miżuri taht dan l-Att u li tkun instabet bħala li abbuiat 
il-proċeduri la' infurz.ar, li tipprovdi lil Ili pani li tkun ġiet milquta jew 
miżmuma ħażin, kumpens adegwat għall-ħsara mġarrba kaġun la' dak 
l-abbuż . Dak il-kumpens jista' wKolljinkludi kumpens ghalkull nefqa 
u spiia legali u ġudizzjarji li ssir. 

11. (I) Jekk xi persuna timpona jew tikkaġuna li jiġu importati _. p;ra;­
xi oġġetti li jkunu jik.kontravvjenu dritt ta' prop!jela' intellettwali, dik 
il-persuna tista' tehel għal kull reat bħal dak, multa ekwivalenti għad-
doppju tal-valur la' dawk l-oġġetti. 

(2) Kull proCediment taħt dan l-aniJc.olu ghandu jittiehed 
quddiem il-Qorti tal.Maġistrati u għandu jkun skond id-dispożizzjonijiet 
tal·Kodiċi Kriminali li jirregolaw il-proċedura quddiem dik il-Qorti jew 
Qorti la' Ġudikatura Kriminali u l-ghoti u l-ciekuzzjoni tal-pieni minnha 
imposti. 

(3) Minkejja d-di s pożizzjonijiet tal-Kodiċ i Kriminali, l­
Ayukat Ġenerali ghandu dejjem ikollu dritt ta' appell quddiem il-Qorti 
ta ' l-Appell Kriminali minn kull sentenz.a mogħtija mill-Qorti tal · 
Maġistrati ghar-rigward ta' proċedimenti kriminali lijsiru bis-sahħa ta ' 
dan l-Att. 

Għanijiet u Raġunijiet 

L-għan ta' l-Abbozz hu sabiex jagħmel provvedimenti dwar li jinżamm ir-rilaxx 
ta' oġġetti mil1- Kontrollur tad-Dwana meta jiġi pretii li dak ir· rilan jista' 
jikkontrayyjeni d-drittijiet ta' proprjet~ intellettwali ta' x i ħadd ieħor. 
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A BILL 
entitled 

AN ACT /0 u tablish mtasuru rela/inl to the importation mlo Mallo, 
and the exporta/ion and n-txportotion from MalUl, o/goods in 
conlra~ntioo o/lnftffectuaf Propeny righls. 

BE IT ENACTED by the President. by and with the advice and 
consent of the House of Representativcs, in this present Parliament 
assembled, and by the authority of the same, as foJlows:-

l. This Act may be ci ted as the lnlclleclual Propeny Righls 
(Cross-Border Measures) Att, 1999. 

2. (1) In this Act. unless the conle:t! otherwise requires: 

"goods infringing an intcltcclual propcny righl" means: 

(a) counterfeit goods, namely: 

( i ) goods, including the packaging lhereof, 
bearing without authorisation a trademark which is 
identital to the tradcrnark validi)' regislcred in respect 
o f the samc type of goods, Of wh ic h canno! be 
d islinguished in its esscntial aspecn from 5uch 
trademark, and which thereby infringes the rights of the 
holder of the trademark in question under Maltese law; 

(ii) any trademarlr:. symbol (logo, label, sticker, 
brochure, instroctions for use or guarantee dncument) 
whether presented separately or not. in the same 
circumstances as the goods referred to in paragraph (i); 



(Hi) packaging malCrials buring the tnldemarks 
of counterfeit goods. prcscnted scparately in the same 
cin.:urnstances as the goods referred to in paragrapħ (i); 

(b) pirated goods, namely: goods, which are orembody 
copies made withouI the consent of the boJder of the 
copyrighl or neighOOuring righlS, Of of the holder of a 
design right, whether registered under natiooal kgislation 
Of not, Of of a pcrson duly authorised by the holder in 
the coontry of production, where the making of those 
copies. j( il had laken place in Malta, would have 
infringed the righl in question under Maltese law; 

(c) goods infringing a patcnt under Maltese law; 

"declarantH means the importer, the consignee, the 
c;tporter or the owncr of the goods or any nlhet person 
involved in the opcrations mentioned in section 4 orlbis 
Act; 

"holder of a righl" means the holdero! a trademark, 
a pattn! or an intellec:tua1 proptf1y righl or any Olħer 
pcrson authorised to use that trademark, paten! or dght. 
Ot a representative thereof. The holder of a righl Of any 
other person authorised to use the right may be 
represented by a natural Of legal person. Such a person 
shaH include a collccting society, which has u i15 sole 
or principal purpose the mana.gement, Of admlnistration 
of copyright of neighbouring righ15: 

"intellectual property right" means any righ t 
referred to in the definition of goods infringing an 
intellectual property right. 

(2) Materials and implements the predominant use ofwhich 
hu been for the manufaclUre of a counterfeit trademark or of goods 
bearing such a trademark, for the manufacture of goods infringing a 
patent or for the manufacture of pirated goods shall be treated as goods 
infringing an intellectual property right, provided that the use of such 
materials and implements infringes the righ15 of the halder of the right 
in question under Maltese law. 
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3. (1) ThisAcl shall DOI apply 10 goods which bear a trademark ~P9lkobililyof"" 
with the consent of the holder of that trademark or which are protected AoI. 

by a patent, by a copyright Of neighbouring right Of by a design right 
and which have been manufactured with the oonsent of the holder of 
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the rigbl, /lOtwithstanding that they may havc becn placcd in ont of the 
situatiOlls referred la in section 4 of lhis Act without the consent of the 
hoJder of Iħe right, tradcmark or patcn!. 

(2) This Act shaH not apply to goods refcrrcd to in subsection 
(I) of this section when the goods have been m.anufactured or bear a 
trademark. under condltions other than those agreed with the holder of 
the rights in question. 

(3) This Act shaH not apply to goods of a non-commercial 
nature contained in travellers' personalluggage within the limits laid 
down in respect of Telief from customs duty. 

4. lbe entry into Malta, ellport or re-export , release for (ree 
circulalion, temporary importati on, placing in a ffec :.tonc Of free 
warehouse of goods round to be goods infringingan intellcctual property 
righl shaH be prohibited. 

s. ( I) The holderof a righl ma)' lodge an application in writing 
with the Comptrolter of Customs for action by the CuSloms authorities 
wbere goods a1 leged to infringe intellectual property righlS are place<! 
in one of the situations referred to in section 4 of this ACI. 

(2) The appl ication referred 10 in subsection (I) of 
lhis section shall include: 

(i) a sufficiently dewled description oflhe goods 10 enable 
lhe Customs authorities to recognise them; 

md 

(ii) proof that the applicanl is the holder of the righl for the 
goods in queslion and thal prima facie the goods infringe Ihal righl. 

(3) The proof required f Of tħe purpose of subseclion (2) of 
this section may be as follows: 

(a) Where the holder of the righl applies himself: 

(i) in the case of a righl that is registered Of f Of which 
an applicalion has been lodged such as a uademark, patent or 
design righl: proof of relistration Of lodging of the application 
with the relevant office; 

(ii) in the case of a copyright, neighbooring right Of 
design righl thal is unregislered Of for which an 3pplic3tion 



has not been lodged: any proof of authorship or the person's 
status as original hoJder. 

(b) Where the application is made by any other person 
authorised to use an intellectual property right , in addi tion to the 
proof required under paragraph (a) ofthis subscction: the documenl 
by virtue of which the person is authorised to use the righl in 
question shall a1so be produced 01' sufficienll)' quoted. 

(c) Where the application is made by a representative of 
the holder of a right or of an)' otber person authorised 10 use an 
intellectual property righl, in addilion 10lhe proof required under 
paragraphs (a) and (b)of !his subsection, proofofauthorisation 
10 att shall a1so be produced. 

(4) The holder of lhe righl shal l also provide all olher 
pertinent infonnalion available 10 mm 10 enable the COffiptroller of 
Customs to tne a decis ion in full knowledge of the facls withoul, 
however, that information being a condition of admissibilil)' of the 
application. 

(5) In the case of pirated goods or of goods infringing 
patents, the said infonnalion shall, wherever possible, include by way 
of indication: 

(i) lhe place where the goods are situated or lhe intended 
destination; 

(ii ) particulars identifying the consignment Of packages; 

(iii) the scheduJed date of arrival or departure oftħe goods; 

(iv) the means of transport used; 

(v) lhe idenlily of the importer, e1tporter or holder. 

(6) The applicalion shall specify the length of the period 
during which the Comptroller of Customs is requesled 10 take action. 

(7) (i) The appl icant shall be responsible to cover the 
administrative cos!s iocurred in dealing with the applicalion. 

(i i) The applican t or his representative shall also be 
responsible to cover the administrative costs incurred in 
implementing the decision of the ComptrollerofCUstoms referred 
10 in this section. 
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(iii) Sueh eosts shaJl be detennined by the Compuoller of 
Customs and shall not bedisproportionate to the serviee proyided. 

(8) The Comptroller of Customs shall deal with the 
appl ication and shall forthwith notify the appJicant in writing, of his 
decision. 

(9) Where the Comptroller of Customs grants the 
application, he shall specify the period dudng which the Customs 
authorities $hall withhold the release of ordetain the goods pending the 
initiation of ciyiljudicial proceedings. That period may, upon application 
by the holder of the right, be extended by the Comptroller of Customs. 

( 10) Any refusalto gr&nt an applicat ion shal l give the 
reasons for refu.sal and shall be subject to appeal to the Minister 
responsible for Customs within three work.ing days from notiee to the 
applicant of the refu.sal. 

( 11 ) The appeal referred to in subsection (10) of this section 
shaH: 

(i) be in writing and shall contain • brief statement of the 
facts and state the reasons for the appeal: 

(ii) be notified to the Comptroller of Customs who shall 
reply within three work.ing days from rece ipt of the appeal. 

(12) The Compuoller of Customs may require the holder 
of a rigbt, where his applieation has been granted, to proyide a security: 

(i) to coyer any possible liabililY on the par! of the 
Comptrol!er of Customs yis-l-yis the persons inyoJycd in one of 
the operations referred to in section 4 where the procedure initiated 
pursuanl lO section 5 is diSCOl\linued owing 10 an act or omission 
by the holder of the right or where the goods in queSlion are 
subsequently found not to be goods infringing an intelleclual 
propeny righl; 

(ii) 10 ensure payment of the costs incurred in accordance 
with this Act. in kecping the goods under CuSloms control pursuant 
to section 5. 

(13) The hoJderoflhe rigbt sħall infonn the ComptroJJer of 
Customs forthwith if his righl is no 10ngeT Yalidly registered or if il 
explfe5. 



(14) SubSe(:tions (1) to ( 13) of this scction shaH apply 
mutatis mutandis to the e~tension of the decision on the original 
appJicalion. 
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6. Where, in the course of checks made under one of the Cusloms l!>. oIIkio_. 

procedures referred to in sect ion 4 oflhis Act and before an applk:ation 
by the hoJder oftħe righl has been lodged or approvc:d, il appears prima 
fac ie evident to the Comptroller of Customs that goods are goods 
infringing an intellectua1 property right, the Comptroller of Customs 
may notif)' the holder of the righl , where known, of a possible 
infringement thereof. 

The Comptroller of Customs ma)' suspend release oftħe goods or 
detain them for a period of five work.ing days 10 enable the holder of 
the righl 10 lodge an applieation for action in accordance with section 5 
of this ACI. 

7. ( I) Withoul prejudice to the provisions of Se(:tion 6 of lhis ~ 
Act, where the Comptroller of Customs is salisfied, after consulting ::;=:".} 
the applicant where nccessary, that goods placed in one of the c-. 
situalions referred 10 in section 4 of this Act correspond to the 
description of goods infringing an intelleclual property righl, he shal l 
suspend reJease of the goods or detain lhem and the Comptroller of 
Customs shall forthwith infonn the dedarant and the person who 
applied for action to be taken, if an),. 

(2) Subject to an)' law on the protection of persooal data. 
commercial and industrial secrecy, and professional and administrative 
confidentiality, the Comptroller of Customs shall noti!y the hoJder of 
the right, at his requcst, of the name and address of the dedarant and, or 
the consignee so as to assist the bolder of the right to be put in position 
10 initiate judicia1 pnx:eedings to safeguard his interests. 

(3) Without prejudice to the operation ofan)' law regarding 
the protection of oonfidenlia1 infonnalion, the ComptroJler of Customs 
shall afford the applicant and the persons involved in any of the 
operations referred to in section 4 ofthis Act the opportunity to inspeet 
the goods, the release of which ħas been suspended Of which have been 
detained. When e~amining the goods the Comptroller of Customs may 
lake samples in order to upedite the procedure related to the said goods. 

(4) If, wilhin a period of ten working days after the applicant 
has been served with nOlice of the suspension of release of goods or of 
detention thereof further to a decision of the ComptroJler of CuStoms 
t.aken in tenns of subsection (9) of scction 5 of lhis ACI the Com[Xroller 
of CuSloms has not been given proof that civi! judicial proceedings 
leading to a substantive decision on the meriu of the case ħave been 
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initiated or if the: ComptrOUer of Customs has not taken proyisions oc 
measures prolonging the suspension of the release of the goods, the 
goods shall be released, proYidċd all other eonditions for importation 
or exportation haye btcn complied with. The said time limit may be 
extended by another ten working days by the Comptroller of Customs: 

Proyjded that, ifciYil judicial proeeedings haye btcn initiated 
in eonnection with goods, the release ofwhich ħas been detained by the 
ComptrollerofCustoms under !his Act, the Court may, at the request of 
any party, reYiew the decision of the Comptroller of Customs with a 
Yiew to determining whether the goods should be released either 
absoJu teJy or under such conditions as the Court may impose. 

(S) In the case of goods suspected of inrringing patents Of 
design rights, the owner, the imponer or the consignee of the goods 
shalJ be able to haye the goods in question re leased or their detention 
reyoked against proyisiOf\ of a security proYided that: 

(a) the Comptroller of Customs ħas btcn informed within 
the time limit re ferred to in subsection (4) of !his section that ciYi! 
judicial proceedings have been initiated, leading to a substantive 
decision on the mcrits of the case, 

(b) on expiry of the time limit, the Court has nO{ imposed 
interim measures, and 

(c) al l the Customs forma1itie s haye been completed. 

The security must be sufficient tO protect the interests of the 
hold« of the right and shall be either in the form of a deposit made in 
the hands of the Complroller of Customs of such amount as may be 
fixed by the Comptroller of Customs or in the form of a guarantee by a 
bank acceptable to the Comptroller of CuSIOms, of such amount as may 
be fhed by the Comptroller ofCustoffiS. Proyision of the security shall 
be without prejudice 10 the other remedies open 10 the ħolder of the 
righl. 

(6) Where the matter has been referred 10 the ComptrolJer 
of Customs other than on the initiatiye of the hoJder of the right, the 
security paid by the imponer. the consignee, the exporter Of the owner 
of the goods shall be rcleased if the person apply ing for suspension of 
release of the goods or detention thereof does nO{ exercise his righllO 
institute legal proceedings within twenty working days from the date 
on which he is notified of the suspension of release oc delention: 



Provided thal such period may be extended 10 a maxirnum of 
thiny days at the discretion of the Complroller of Customs. 

(1) The conditions goveming storage of the goods dudng 
the period of suspension of re leasc or detention shall be as determined 
by the Comptroller of CUstoms. 
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8. (I) In proceedings related la the enforceIlll:nt of the rights PtOVI .... 

of the holder of a right the Court shall: ::':'~bo~:: -----(I) IS 1 general rule, order the Comptroller of CUSloms to ri.... JIf<I\IOny 

dispose of goods established to be goods infringing an intellccmal 
property right outside the channels of conunerce in such 1 way IS 
to preclude injury to the holder of the right of order the Comptroller 
o f Customs to destroy such goods, in any case without 
compensation of any sort to and, al the cost of, the importer, 
exporter Of owner of the goods; 

(b) ta.ke , or order the Comptroller of Customs to take in 
respec l of such goods, any o ther melSures having the effect of 
effeclively depriving the petSons concemed of the economic 
benefits of the transaction. 

Save in exceptional cases, s impJy removing the lrademarks, 
which have been Iffixed 10 the counlerfeit goods without 
authorisation, shall nOl be regarded IS ha"ing such effecl. 

Provided thal in ordering measures 10 be taken under this 
seelion the Court s hall lake due accounl o f the need for 
proportionalilY between the seriousness of lhe infringemenl and 
the remedies ordered IS well IS of the interests of third parties. 

(2) In addilion la the information given pursuanl la 
subsection (2) of section 7 of !his Act and under the conditions laid 
dawn lherein, lhe Complroller of Customs shall infonn the holder of 
the right, upon requesl, of the names and addresses of the eonsignor, of 
the importer of exporter and of the manufacturer of the goods establisħed 
la be goods infringing an intelleclual property right and of the quantity 
oflhe goods in quest ion. 

9. (I) The holder ara right ShalI not be entilled to compensalion 
where goods are not detected by the cUSlOms authorities and are reJeased 
or where no action is taken to detain them or to witħold reJeasc lhereof. 

(2) Exercise by the Comptroller of CuslOms of the powers 
conferred upon him with regards to counterfeit or pinlled goods shall 
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nOI render ħim liable 10wards the persons involved in the operations 
referred 10 in section 4, in the evenl of lheir suffering loss or damage as 
a result of their action. 

10. In proceedings related to the provisions oflhis ACllhe Court 
sħall beentitled 10 order the party al wbose requesl measures were l&ken 
underthis ACI and who is found to have abused enforcement procedures 
10 provide 10 a party wrongfully enjoined Of restrained adequate 
compensalion for the injury suffe red due to such abuse. Such 
compensation may a1so include compensation for legal andjudicialcoSIS 
and fees incurred. 

11 . ( I) lf any person shaIl import Of cause to be imported any 
goods infringing an inteUectual propeny righl , such person shall be 
liable for every such offence to a fine (mult4) equivalent to double the 
value of such goods. 

(2) All proceedings under this section shaIl be l&ken before 
the Court of Magistnltes and shaIl be in accordance with the provisions 
of the Criminal code regulating the procedure before the said Coun or 
a Coun of Criminal Judicalure and the award and execution of the 
punishmenlS thereby imposed. 

(3) NOIwithstanding the provisions of lhe Criminal Code, 
the Anomey General shall always have a righl of appeallo the Court of 
Criminal Appeal from any judgemenl given by the Court ofMagi stnltes 
in respe<:t of criminal prooeedings ensuing out ofthis Act. 

Objects and Reasons 

1be object of the Bill is 10 make provisioflS for the withħolding of the release of 
goods by the ComplIOller of Customs where il is cla.imed thal the same may infringe 
the inleIleclual property rights of another pany. 
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