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ABBOZZ TA’ LIGI
msejjah

ATT li jkompli jemenda I-Kodici Kriminali, Kap. 9.

IL-PRESIDENT, bil-parir u I-kunsens tal-Kamra tad-Deputati
mlaqqgha f’dan il-Parlament, u bl-awtorita tal-istess, hareg b’ligi dan li
gej:-

1. (1) TIt-titolu fil-qosor ta’ dan 1-Att hu I-Att tal-2020 1i
jemenda 1-Kodi¢i Kriminali (Emenda Nru 2), u dan 1-Att ghandu jingara
u jinftichem haga wahda mal-Kodi¢i Kriminali, minn hawn ’il quddiem
imsejjah "il-Kodi¢i".

(2) Dan I-Att ghandu jidhol fis-sehh f’dik id-data li 1-Ministru
responsabbli ghall-gustizzja jista’ permezz ta’ avviz fil-Gazzetta
jistabbilixxi, u dati differenti jistghu jigu hekk stabbiliti ghal
dispozizzjonijiet u ghanijiet differenti ta’ dan I-Att.

2. Minnufih wara s-Sub-titolu II tat-Titolu V tal-Parti II tal-
Ewwel Ktieb tal-Kodi¢i ghandu jizdied is-Subtitolu gdid li gej:

"Sub-titolu 111

DWAR IL-FRODI KONTRA L-INTERESSI FINANZJARIJI
TAL-UNJONI EWROPEA

[1-mizuri f*dan is-Sub-titolu jittrasponu d-dispozizzjonijiet tad-Direttiva
(UE) 2017/1371 tal-Parlament Ewropew u tal-Kunsill tal-5 ta’ Lulju
2017 dwar il-glieda kontra I-frodi tal-interessi finanzjarji tal-Unjoni

permezz tal-ligi kriminali..

Shalfilkgbbmé 190A.(1) Dan is-Sub-titolu jistabbilixxi regoli dwar
PP "~ il-glieda kontra 1-frodi u attivitajiet illegali ohra li
jaffettwaw l-interessi finanzjarji tal-Unjoni Ewropea.
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(2) Firrigward ta’ dhul 1li jirrizulta mir-rizorsi
proprji tal-VAT, dan is-Sub-titolu ghandu japplika biss
f’kazijiet ta’ reati serji kontra s-sistema komuni tal-VAT.
Ghall-finijiet ta’ dan is-Sub-titolu, reati kontra s-sistema
komuni tal-VAT ghandhom jigu meqjusa bhala serji fejn
l-atti jew ommissjonijiet intenzjonali definiti fil-paragrafu
(d) tal-artikolu 190C huma konnessi mat-territorju ta’
Malta u Stat Membru iehor jew Stati Membri tal-Unjoni
Ewropea u jinvolvu hsara totali ta’ mill-inqas ghaxar
miljun euro (€10,000,000).

(3) L-ebda haga f’dan is-Sub-titolu ma ghandha
taffettwa l-istruttura u l-funzjonament tal-
amministrazzjoni tat-taxxa ta’ Malta.

(4) Is-sanzjonijiet ghal reati skont dan is-Sub-titolu
ghandhom ikunu minghajr pregudizzju ghall-ezerc¢izzju
tal-poteri dixxiplinari mill-awtoritajiet kompetenti kontra
l-uffi¢jali pubblici.

(5) L-applikazzjoni ta’ mizuri, penali u multi
amministrattivi kif stabbiliti fil-ligi tal-Unjoni Ewropea,
b’mod partikolari dawk fis-sens tal-Artikoli 4 u 5 tar-
Regolament (KE, Euratom) Nru 2988/95, jew fil-ligi
nazzjonali adottata b’konformita ma’ obbligu specifiku
skont il-ligi tal-Unjoni Ewropea, ghandha tkun minghajr
pregudizzju ghal dan is-Sub-titolu. Kull pro¢ediment
kriminali mibdi abbazi ta’ dan is-Sub-titolu ma ghandux
jaffettwa b’mod mhux xieraq l-applikazzjoni korretta u
effettiva ta’ mizuri, penali u multi amministrattivi 1i ma
jistghux jitqabblu ma’ pro¢edimenti kriminali, stabbiliti
fil-ligi tal-Unjoni Ewropea jew dik nazzjonali.

190B. Ghall-finijiet ta’ dan is-Sub-titolu, kemme-il
darba r-rabta tal-kliem ma tehtiegx xort’ohra, it-tifsir li
gej ghandu japplika:

"uffi¢jal pubbliku" ghandu jkollu l-istess tifsira kif
moghtija lilu fl-artikolu 92 u ghandu jinkludi ukoll:

(a) Ufficjal  tal-Unjoni  jew  uffi¢jal
nazzjonali ta’ Stat Membru tal-Unjoni Ewropea
minbarra Malta u kull uffi¢jal nazzjonali ta’ pajjiz
terz;

(i) "Ufficjal  tal-Unjoni"  tfisser
persuna li hi:



VERZJONI ELETTRONIKA

C 3867

- uffi¢jal jew impjegat iehor
ingaggati b’kuntratt mill-Unjoni
Ewropea fis-sens tar-Regolamenti tal-
Persunal  ghall-Uffi¢jali  tal-Unjoni
Ewropea u I-Kondizzjonijiet tal-Impjieg
Applikabbli ghall-Agenti 1-Ohra tal-
Unjoni  Ewropea  stabbiliti  fir-
Regolament tal-Kunsill (KEE, Euratom,
KEFA) Nru 259/68 (ir-‘Regolamenti
tal-Persunal’), jew

- issekondata lill-Unjoni

Ewropea minn Stat Membru jew kull

korp pubbliku jew privat, li twettaq

funzjonijiet ekwivalenti ghal dawk
mwettqa minn uffi¢jali jew impjegati
ohra tal-Unjoni:

Izda, minghajr pregudizzju ghad-
dispozizzjonijiet dwar privileggi u
immunitajiet 1i jinsabu fil-Protokolli Nru 3 u
Nru 7 annessi mat-Trattat tal-Unjoni Ewropea
u t-Trattat dwar il-Funzjonament tal-Unjoni
Ewropea, Membri tal-istituzzjonijiet, korpi,
ufficéji u agenziji tal-Unjoni Ewropea,
stabbiliti skont it-Trattat u l-persunal ta’ dawn
il-korpi  ghandhom jigu assimilati ghal
uffi¢jali tal-Unjoni, sa fejn ir-Regolamenti tal-
Persunal ma japplikawx ghalihom;

(1)) ‘"ufficjal nazzjonali"  ghandu
jinkludi kull persuna li tokkupa kariga
ezekuttiva, amministrattiva jew gudizzjarja
fuq livell nazzjonali, regjonali jew lokali. Kull
persuna li tokkupa kariga legizlattiva fuq
livell nazzjonali, regjonali jew lokali ghandha
tigi assimilata ghal uffi¢jal nazzjonali;

"l-interessi finanzjarji tal-Unjoni Ewropea" ghandha
tfisser kull dhul, nefqa jew assi koperti minn, miksuba
permezz, jew dovuti lill-:

(a) bagit tal-Unjoni Ewropea;

(b) bagits tal-istituzzjonijiet, korpi, uffic¢ji
u agenziji tal-Unjoni Ewropea stabbiliti skont it-
Trattati jew bagits immaniggjati u sorveljati b’mod
dirett jew indirett minnhom.
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Frodi li jaffettwa
l-interessi
finanzjarji tal-
Unjoni.

190C.(1)  Kull min iwettaq frodi i taffettwa I-
interessi finanzjarji tal-Unjoni Ewropea intenzjonalment
ghandu jehel, meta jinstab hati, il-piena ta’ prigunerija
minn sitt (6) xhur sa erba’ (4) snin.

(2) Ghall-finijiet ta’ dan is-Sub-titolu, dan 1li gej
ghandu jitqies bhala frodi li jaffettwa I-interessi finanzjarji
tal-Unjoni Ewropea:

(a) fir-rigward ta’ spiza mhux relatata mal-
akkwist, kull att jew ommissjoni relatati ma’:

(i) l-uzu jew il-prezentazzjoni ta’
dikjarazzjonijiet u dokumenti foloz, zbaljati
jew mhux kompluti, li jkollhom bhala effett il-
mizapproprijazzjoni jew iz-zamma bla dritt ta’
fondi jew assi mill-bagit tal-Unjoni Ewropea
jew minn bagits immaniggjati mill-Unjoni
Ewropea, jew f’isimha;

(i1) nuqqas ta zvelar ta’
informazzjoni bi ksur ta’ obbligu specifiku,
bl-istess effett; jew

(iii) applikazzjoni zbaljata ta’ dawn il-
fondi jew assi ghal finijiet ghajr dawk li
ghalihom inghataw originarjament;

(b) fir-rigward ta’ spiza relatata mal-
akkwist, ghallingas meta din issir biex jinkiseb
vantagg illegali ghall-awtur tar-reat jew persuna
ohra permezz ta’ telf ikkawzat ghall-interessi
finanzjarji tal-Unjoni Ewropea, kull att jew
ommissjoni relatati ma’:

2

(i) l-uzu jew il-prezentazzjoni ta’
dikjarazzjonijiet u dokumenti foloz, zbaljati
jew mhux kompluti, i jkollhom bhala effett il-
mizapproprijazzjoni jew iz-zamma bla dritt ta’
fondi jew assi mill-bagit tal-Unjoni Ewropea
jew minn bagits immaniggjati mill-Unjoni
Ewropea, jew f’isimha;

(i1) nuqqgas ta zvelar ta’
informazzjoni bi ksur ta’ obbligu specifiku,
bl-istess effett; jew

2

(iii)) applikazzjoni zbaljata ta’ dawn il-
fondi jew assi ghal finijiet ghajr dawk li
ghalihom inghataw originarjament, li jaghmlu
hsara lill-interessi finanzjarji tal-Unjoni
Ewropea;
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(¢) fir-rigward ta’ dhul ghajr dak i jirrizulta
mir-rizorsi proprji tal-VAT msemmi fil-paragrafu
(d), kull att jew ommissjoni relatati ma’:

(1) l-uzu jew il-prezentazzjoni ta’
dikjarazzjonijiet u dokumenti foloz, zbaljati
jew mhux kompluti, li jkollhom bhala effett it-
tnaqqis illegali tar-rizorsi tal-bagit tal-Unjoni
Ewropea jew tal-bagits immaniggjati mill-
Unjoni Ewropea, jew f’isimha;

(i) nuqqas ta zvelar ta
informazzjoni bi ksur ta’ obbligu specifiku,
bl-istess effett; jew

(ii1) applikazzjoni zbaljata ta
benefi¢¢ju miksub legalment, bl-istess effett;
(d) fir-rigward ta’ dhul 1i jirrizulta mir-

rizorsi proprji tal-VAT, kull att jew ommissjoni
maghmula fi skemi frodulenti transkonfinali b’rabta

b

ma:

2 b

b

(1) l-uzu jew il-prezentazzjoni ta’
dikjarazzjonijiet u dokumenti relatati mal-
VAT foloz, zbaljati jew mhux kompluti, li
jkollhom bhala effett it-tnaqqis tar-rizorsi tal-
bagit tal-Unjoni Ewropea;

(1)) nuqqas ta’ zvelar ta’
informazzjoni relatata mal-VAT bi ksur ta’
obbligu specifiku, bl-istess effett; jew

(ii1) il-prezentazzjoni ta
dikjarazzjonijiet relatati mal-VAT Kkorretti
sabiex b’mod qarrieqi jinhbew in-nuqqas ta’
hlas jew il-holgien b’mod illegali ta’ drittijiet
ghar-rifuzjonijiet tal-VAT.

190D.(1) Kull uffi¢jal pubbliku li, direttament jew
permezz ta’ intermedjarju, jirrikjedi jew jir¢ievi vantagg
ta’ kull tip ghalih jew ghal parti terza, jew jaccetta weghda
ta’ tali vantagg, biex jagixxi jew izomm lura milli jagixxi
skont id-dmirijiet tieghu jew fl-ezerc¢izzju tal-funzjonijiet
tieghu b’mod li jaghmlu hsara jew jistghu jaghmlu hsara
lill-interessi finanzjarji tal-Unjoni Ewropea ghandu jehel,
meta jinstab hati, il-piena ta’ prigunerija minn sitt (6) xhur
sa erba’ (4) snin.

b
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Mizapproprijaz-
zjoni kontra 1-
interessi
finanzjarji tal-

Unjoni Ewropea.

Instigar,
ghajnuna u
komplicita u
attentat.

Responsabbilta
ta’ korp
maghqud ghal
reati skont dan
is-Sub-titolu.

Kap. 12.

(2) Kull min iwieghed, joffri jew jaghti, direttament
jew permezz ta’ intermedjarju, vantagg ta’ kull tip ghalih
jew ghal parti terza, jew jaccetta weghda ta’ tali vantagg,
biex jagixxi jew izomm lura milli jagixxi skont id-
dmirijiet tieghu jew fl-ezerc¢izzju tal-funzjonijiet tieghu
b’mod li jaghmlu hsara jew jistghu jaghmlu hsara lill-
interessi finanzjarji tal-Unjoni Ewropea ghandu jehel,
meta jinstab hati, il-piena ta’ prigunerija minn sitt (6) xhur
sa erba’ (4) snin.

190E. Kull uffi¢jal pubbliku li hu direttament jew
indirettament fdat bl-immaniggjar ta’ fondi jew assi, u li
jwettaq jew juza fondi jew jawtorizza jew juza l-assi
kuntrarju ghall-iskop 1i ghalih kienu intenzjonati b’kull
mod li jaghmel hsara lill-interessi finanzjarji tal-Unjoni
Ewropea, ghandu jehel, meta jinstab hati, il-piena ta’
prigunerija minn tliet (3) xhur sa tmintax (18)-il xahar.

190F. Kull min jinstiga, jghin, ikun kompli¢i jew
jipprova jwettaq kull reat skont I-artikoli 190C, 190D jew
190E, jkun hati ta’ reat u ghandu jkun soggett ghall-kastig
stabbilit ghar-reat li jkun ghen, kien kompli¢i fih jew
instiga biex jitwettaq.

190G.(1) Fejn kull reat skont dan is-Sub-titolu
jitwettaq ghall-benefi¢¢ju, parzjalment jew
kompletament, ta’ korp maghqud minn persuna li tagixxi
wahedha jew bhala parti minn organu tal-korp maghqud,
u li jkollha pozizzjoni tat-tmexxija fi hdan il-korp
maghqud, ibbazata fuq:

(a) 1il-poter ta’ rapprezentazzjoni tal-korp
maghqud;

(b) l-awtorita li tiehu decizjonijiet f’isem il-
korp maghqud, jew

(¢) l-awtorita li tezercita kontroll fuq il-
korp maghqud,

tali korp maghqud ghandu jkun soggett li jhallas multa ta’
mhux ingas minn ghoxrin elf euro (€20,000) u mhux aktar
minn zewg miljun euro (€2,000,000), liema multa tista’
tigi rkuprata bhala dejn ¢ivili u s-sentenza tal-Qorti
ghandha tikkostitwixxi titolu ezekuttiv ghall-intenzjonijiet
u I-finijiet kollha tal-Kodi¢i tal-Organizzazzjoni u
Proc¢edura Civili.
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(2) Kwalunkwe korp maghqud ghandu wkoll
jinzamm responsabbli ghal reat skont dan is-Sub-titolu
fejn in-nuqqgas ta’ sorveljanza u kontroll minn persuna li
saret referenza ghaliha fis-subartikolu (1) ghenet biex
jitwettaq ir-reat, minn kwalunkwe persuna taht l-awtorita
taghha, ghall-benefi¢¢ju tal-korp maghqud, li ghandu
jehel, meta jinstab hati, ghall-piena stabbilita fis-
subartikolu (1).

(3) Ir-responsabbilta ta’ korp maghqud skont is-
subartikoli (1) u (2) ma ghandux jeskludi I-possibbilta ta’
tar-reati kriminali msemmija fl-artikoli 190C, 190D jew
190E jew li huma kriminalment responsabbli taht 1-
artikolu 190F.

(4) Minghajr pregudizzju ghall-applikazzjoni tal-
pieni skont is-subartikoli (1) u (2), fejn korp maghqud
jinzamm responsabbli skont dan I-artikolu, is-sanzjonijiet
li gejjin jistghu japplikaw fl-istess hin:

(a) eskluzjoni minn intitolament ghal
benefi¢éji u ghajnuna pubblika;

(b) eskluzjoni temporanja jew permanenti
minn proceduri ta’ sejhiet pubbli¢i ghall-offerti;

(¢) is-sospensjoni jew il-kancellazzjoni ta’
kull licenzja, permess jew awtorita ohra biex tkun
involuta f’kull attivita ohra ta’ negozju jew
kummerc¢jali;

(d) tqeghid taht sorveljanza gudizzjarja;

(e) 1il-likwidazzjoni obbligatorja tal-korp
maghqud; jew

(f) l-gheluq temporanju jew permanenti tal-
istabbilimenti li ntuzaw ghat-twettiq tar-reat
kriminali.

(5) Dan l-artikolu ma ghandux japplika ghal Stati
jew korpi pubblic¢i li jezerc¢itaw l-awtorita Statali, jew ghal
organizzazzjonijiet internazzjonali pubbli¢i.

Vﬁsr?gsggw 190H.(1) Fejn ir-reati msemmija fl-artikoli 190C,

konsiderevoli. 190D, 190E u 190F jinvolvu hsara jew vantagg
konsiderevoli, it-trasgressur ghandu jehel, meta jinstab
hati, il-piena ta’ prigunerija minn erba’ (4) sa tmien (8)
snin.
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(2) Il-hsara jew vantagg li jirrizultaw minn reati
kriminali msemmija fl-Artikolu 190C(2)(a), (b) u (¢) u flI-
artikolu 190D ghandhom jitqiesu bhala konsiderevoli fejn
il-hsara jew il-vantagg jinvolvu iktar minn mitt elf euro
(€100,000).

(3) Il-hsara jew vantagg li jirrizultaw minn reati
kriminali msemmija fl-artikolu 190C(2)(d) u fir-rigward
tal-artikolu 190A(2) dejjem ghandhom jitqiesu bhala
konsiderevoli.

1901. Il-piena ghar-reati msemmija fl-artikoli 190C,
190D, 190E u 190F ghandha tizdied bi grad jew tnejn fejn
ir-reat twettaq fi hdan il-qafas ta’ organizzazzjoni
kriminali fis-sens tad-Dec¢izjoni-Kwadru tal-Kunsill 2008/
841/JHA tal-24 ta’ Ottubru 2008 dwar il-glieda kontra I-
kriminalita organizzata.

190J.(1) L-artikolu 121C ghandu japplika mutatis
mutandis ghar-reati skont dan is-Sub-titolu.

(2) Minghajr pregudizzju ghall-generalita tas-
subartikolu (1), il-grati Maltin ghandu jkollhom ukoll
gurizdizzjoni fuq ir-reati stabbiliti f’dan is-Subtitolu fejn
l-awtur tar-reat jkun suggett ghar-Regolamenti tal-
Persunal ghall-Uffi¢jali tal-Unjoni Ewropea fiz-zmien li
jitwettaq ir-reat kriminali, u dik il-persuna tkun fl-istess
hin ¢ittadin jew persuna residenti permanenti f"Malta fis-
sens tal-artikolu 5(1)(d):

Izda l-applikazzjoni ta’ dan is-subartikolu ghandu
jirrispetta bis-shih il-princ¢ipju ta’ ne bis in idem.

190K.(1) Dan is-Sub-titolu ghandu jkun minghajr
pregudizzju ghall-irkupru ta’ kwalunkwe VAT mhux
imhallas fil-kuntest tat-twettiq tar-reati msemmija fl-
artikolu 190C(2)(d) jew fl-artikoli 190D, 190E jew 190F.

(2) Dan is-Sub-titolu ghandu jkun minghajr
pregudizzju ghall-applikazzjoni ta’ kwalunkwe mizuri,
penali jew multi amministrattivi stabbiliti fil-ligi, u kull
pro¢ediment kriminali mibdi skont dan is-Sub-titolu ma
ghandux jaffettwa b’mod mhux xieraq l-applikazzjoni
proprja u effettiva ta’ tali mizuri, penali u multi
amministrattivi.".

3.  L-artikolu 355AT tal-Kodic¢i ghandu jigi emendat kif gej:

(a) fis-subartikolu (1) tieghu, minnufih wara l-kliem "6 ta’

Novembru 2013 (L294/1)" ghandu jizdied dan 1i gej "u d-
dispozizzjonijiet tad-Direttiva 2016/1919/UE tal-Parlament
Ewropew u tal-Kunsill tas-26 ta’ Ottubru 2016 dwar ghajnuna
legali ghal persuni ssuspettati u akkuzati fi procedimenti kriminali
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u ghal persuni rikjesti fi procedimenti ta’ mandat ta’ arrest
Ewropew."; u

(b) minnufih wara s-subartikolu (4) tieghu, ghandu jizdied
is-subartikolu gdid li gej:

"(5) Ghall-fini ta’ dan is-Subtitolu, I-espressjoni
"ghajnuna legali" tfisser finanzjament mill-Ministru, tal-
assistenza ta’ avukat, li jippermetti l-ezerc¢izzju tad-dritt
ghall-access ghal avukat".

4. L-artikolu 355AU tal-Kodic¢i ghandu jigi emendat kif gej: Emenda tal-
arltillzolg.._’a'SSAU
tal-Kodici.

(a) Is-subartikoli (4) u (5) tal-artikolu 355AU ghandhom
jigu enumerati mill-gdid bhala s-subartikoli (5) u (6);

(b) minnufih wara s-subartikolu (3) tieghu, ghandu jizdied
is-subartikolu gdid li gej:

"(4) Id-dispozizzjonijiet relatati mal-ghajnuna legali skont
dan is-Sub-titolu ghandhom japplikaw:

(a) ghal ghal persuni ssuspettati u akkuzati
f’pro¢edimenti kriminali 1i ghandhom dritt ghall-a¢cess ghal
avukat skont dan is-Subtitolu u li huma:

(i) mcahhda mil-liberta;

(1) mehtiega li jigu assistiti minn avukat skont
il-ligi jew

(iii)) mehtiega jew permessi li jattendu att ta'
investigazzjoni jew ta' gbir ta' provi, inkluz mill-inqas
dawn li gejjin:

(A) ringiela ta’ persuni suspettati ghal
finijiet ta’ identifikazzjoni;
(B) konfrontazzjonijiet;

(C) rikostruzzjonijiet tal-post tar-reat; u

(b) ghal persuna mfittxija malli tigi arrestata taht I-
artikolu 355AUT(2)(¢) persuni li ghandhom id-dritt ghall-
access ghal avukat skont dan is-Sub-titolu;

(¢) taht l-istess kundizzjonijiet kif provdut fil-
paragrafu (a), ghal persuni li inizjalment ma kienux persuni
suspettati jew akkuzati izda li jsiru persuni suspettati jew
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akkuzati matul l-interrogazzjoni mill-pulizija jew awtorita
tal-infurzar tal-1igi ohra.".

5.  Fis-subartikolu (1) tal-artikolu 355AUH tal-Kodi¢i minnufih
wara l-kliem "mandat ta’ arrest Ewropew." ghandu jizdied il-kliem li gej
"[l-persuna mfittxija tista’ taghzel 1i tinghata ghajnuna mill-Avukat
ghall-Ghajnuna Legali f’liema kaz 1-Avukat ghall-Ghajnuna Legali
ghandu jassenja avukat ghall-dan l-iskop.".

6. Fis-subartikolu (1) tal-artikolu 355AUJ tal-Kodi¢i minnufih
wara |-kliem "suspetti vulnerabbli," ghandu jizdied il-kliem "persuni
mfittxija vulnerabbli".

7.  Minnufih wara t-Titolu VI, Sub-titolu III, Parti I, it-Tieni Ktieb
ta’ dan il-Kodi¢i, ghandu jizdied it-Titolu gdid i ge;j:

"Titolu VII

DWAR ID-DRITTUIET TA’ TFAL LI HUMA PERSUNI
SUSPETTATI JEW AKKUZATI

[I-mizuri f*dan it-Titolu jipprovdu ghat-traspozizzjoni tad-Direttiva
(UE) 2016/800 tal-Parlament Ewropew u tal-Kunsill tal-11 ta’ Mejju
2016 dwar il-garanziji procedurali ghal tfal 1i huma suspettati jew li
huma persuni akkuzati fi procedimenti kriminali.

Regoli dwar 534AGA.Dan it-Titolu jistabbilixxi r-regoli li
certi drittijiet .. . . . e .
tat-tfal. jikkoncernaw certi drittijiet tat-tfal li huma:

(a) persuni suspettati jew akkuzati fi
procedimenti kriminali; jew

(b) soggetti ghal pro¢edimenti ta' mandat ta'
arrest Ewropew skont id-Dec¢izjoni Kwadru 2002/

584/JHA (minn hawn ’il quddiem msejjha "persuni
mfittxija").

Ghan. 534AGB.Ghall-fini ta’ dan it-Titolu, 1-espressjoni:
"tifel" tfisser persuni taht l-eta ta’ tmintax (18) -il sena:

[zda fejn hemm incertezza dwar jekk il-persuna
ghalqitx tmintax-il (18) sena, dik il-persuna ghandha
titqies bhala tifel;

"detentur tar-responsabbilta tal-genituri" tfisser kull
persuna li ghandha r-responsabbilta tal-genituri fuq tfal;

"Ministru" tfisser il-Ministru responsabbli ghall-
gustizzja;
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"responsabbilta tal-genituri" tfisser kull drittijiet u
dmirijiet relatati mal-persuna jew il-proprjeta ta’ tfal li
jinghataw lil persuna fizika jew legali b’sentenza, bl-
operat tal-ligi jew permezz ta’ ftehim li jkollu effett
guridiku, inkluz drittijiet ta’ kustodja u d-drittijiet ta’
access.

534AGC.(1)Dan it-Titolu japplika ghal tfal 1i huma
persuni suspettati jew akkuzati fi procedimenti kriminali,
sad-decizjoni finali tal-mistoqgsija dwar jekk il-persuna
suspettata jew akkuzata tkunx wettqet reat kriminali jew
le, inkluz, fejn applikabbli, 1-ghoti tas-sentenza u r-
rizoluzzjoni ta' kwalunkwe appell.

(2) Dan it-Titolu japplika ghal tfal 1i huma persuni
rikjesti mill-mument tal-arrest taghhom fl-Istat Membru li
jezegwih, skont l-artikolu 534AGP.

(3) Bl-eccezzjoni tal-artikolu 534AGE, artikolu
534AGH(3)(b), u l-artikolu 534AGN, inkwantu li dawn
id-dispozizzjonijiet jirreferu ghal detentur tar-
responsabbilta tal-genituri, id-dispozizzjonijiet ta’ dan it-
Titolu ghandu japplika ghal persuni kif imsemmija fis-
subartikoli (1) u (2), fejn tali persuni kienu tfal meta gew
soggetti ghal dawn il-pro¢edimenti, izda sussegwentement
lahqu I-eta ta' tmintax-il (18) sena, u l-applikazzjoni ta’
dan it-Titolu, jew certi dispozizzjonijiet tieghu, hija xierqa
fid-dawl tac-cirkostanzi kollha tal-kaz, inkluzi I-maturita u
l-vulnerabilita tal-persuna kkoncernata:

Izda dan it-Titolu ma japplikax ghal persuni li
lahqu l-eta ta’ wiehed u ghoxrin (21) sena fi kwalunkwe
stadju tal-pro¢edimenti.

(4) L-ebda haga f’dan it-Titolu ma ghandha:

(a) taffettwa l-applikazzjoni tad-
dispozizzjonijiet fit-Titolu II, Parti I, I-Ewwel Ktieb
li jiddeterminaw l-eta tar-responsabbilta kriminali,

(b) tippregudika d-dritt ghall-access ghal
avukat skont is-Sub-titolu IX tat-Titolu I tal-Parti I,
it-Tieni Ktieb.

(5) Is-subartikoli (4) u (5) tal-artikolu
355AU ghandhom japplikaw mutatis mutandis ghal
dan it-Titolu.
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Dritt ghall- 534AGD.(1) Meta t-tfal jkunu mgharrfa 1i huma

informazzjoni. . .. S o X . .. .
persuni suspettati jew akkuzati fi proceduri kriminali,
huma jigu infurmati fil-pront dwar id-drittijiet taghhom
skont it-Titolu VI, parti I, it-Tieni Ktieb u dwar aspetti
generali tal-izvolgiment tal-proc¢edimenti.

(2) L-informazzjoni msemmija fis-subartikolu (1)
ghandha tinghata:

(a) fil-pront malli t-tfal jigu mgharrfa li
jkunu persuni ssuspettati jew akkuzati, fir-rigward
ta’:

(1) id-dritt i d-detentur  tar-
responsabbilta tal-genituri jigi mgharraf, kif
provdut fl-artikolu 534AGE;

(1) id-dritt 1i jigu assistiti minn
avukat, kif provdut fl-artikolu 534AGF;

(ii1) 1id-dritt  ghall-protezzjoni  tal-
privatezza, kif provdut fl-artikolu 531;

(iv) id-dritt li jkunu akkumpanjati mid-
detentur tar-responsabbilta tal-genituri waqt
stadji tal-procedimenti ghajr seduti tal-qorti,
kif provdut fl-artikolu 534AGN(4);

(b) fl-ewwel stadju xieraq tal-proc¢edimenti,
fir-rigward ta’:

(1)  id-dritt ghal valutazzjoni
individwali, kif provdut fl-artikolu 534AGG;

(i1)) 1id-dritt ghal ezami mediku, inkluz
id-dritt ghal assistenza medika, kif provdut fl-
artikolu 534AGH;

(ii1) 1id-dritt ghal limitazzjoni ta’ ¢ahda
tal-liberta u tal-uzu ta’ mizuri alternattivi,
inkluz id-dritt ghal riezami perjodiku tad-
detenzjoni, kif provdut fl-artikoli 10 u
1534AGJ u 534AGK;

(iv) 1id-dritt 1i jkunu akkumpanjati mid-
detentur tar-responsabbilta tal-genituri waqt
is-seduti tal-qorti, kif provdut fl-artikolu
534AGN(1);

(v) id-dritt 1li  jkunu fizikament
prezenti waqt il-process, kif provdut fl-
artikolu 534AGO;
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(vi) 1id-dritt ghal rimed;ji effettivi;

(¢) malli jigu mcahhda mil-liberta fir-
rigward tad-dritt ghal trattament specifiku matul i¢-
¢ahda tal-liberta, kif provdut fl-artikolu 534AGL.

(3) L-informazzjoni msemmija fis-subartikoli (2) u
(3) tkun moghtija bil-miktub, bil-fomm jew bit-tnejn,
b’lingwagg semplic¢i u accessibbli, u tali informazzjoni
moghtija tigi registrata, bl-uzu tal-proc¢edura ta'
registrazzjoni permessa mil-ligi.

(4) Meta t-tfal jinghataw Ittra tad-Drittijiet skont it-
Titolu VI, Parti I, it-Tieni Ktieb, tali Ittra tkun tinkludi
referenza ghad-drittijiet taghhom skont dan it-Titolu.
Dritt tat-tifel li 534AGE.(1)Il-pulizija ezekuttiva jew kwalunkwe
d-detentur tal- . . ... . ..o .
awtorita tal-  awtorita tal-infurzar tal-ligi jew gudizzjarja ohra, skont il-
rgrfgﬁ;‘ﬁ;{%gl kaz, ghandha tipprovdi d-detentur tar-responsabbilta tal-
genituri, malajr kemm jista’ jkun, bl-informazzjoni li t-
tifel ghandu dritt jir¢ievi, skont l-artikolu 534AGD.

(2) L-informazzjoni msemmija fis-subartikolu (1)
ghandha tinghata lil persuna adulta ohra xierqa nominata
mit-tifel u accettata bhala tali mill-Pulizija jew minn
kwalunkwe awtorita tal-infurzar tal-ligi jew gudizzjarja
ohra, skont il-kaz, meta li dik l-informazzjoni tinghata lid-
detentur tar-responsabbilta tal-genituri:

(a) ikun imur kontra l-ahjar interessi tat-
tifel;

(b) ma jkunx possibbli minhabba li, wara li
jkunu saru sforzi ragonevoli, 1-ebda detentur tar-
responsabbilta tal-genituri ma jkun jista’ jintlahaq
jew l-identita tieghu jew taghha ma tkunx maghrufa;
jew

(¢) ikun jista’, abbazi ta' Ccirkostanzi
oggettivi u fattwali, sostanzjalment jippregudika I-
procedimenti kriminali:
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Izda fejn it-tifel ma jkunx innomina persuna
adulta xierqa ohra, jew fejn l-adult li jkun gie nnominat
mit-tifel ma jkunx ac¢cettabbli ghall-Pulizija jew
kwalunkwe awtorita tal-infurzar tal-ligi jew gudizzjarja
ohra, skont il-kaz, din tal-ahhar ghandha, waqt li tiehu
kont tal-ahjar interessi tat-tifel, tahtar persuna ohra u
taghtiha l-informazzjoni. Dik il-persuna tkun tista’ wkoll
tkun ir-rapprezentant ta’ awtorita jew ta’ istituzzjoni ohra
responsabbli ghall-protezzjoni jew il-benesseri tat-tifel.

(3) Meta ¢-cirkostanzi i wasslu ghall-applikazzjoni
tas-subartikolu (2)(a), (b) jew (¢) ma jibqghux jezistu,
kwalunkwe informazzjoni li t-tifel jir¢ievi f’konformita
mal-artikolu 534AGD, u li tkun ghadha rilevanti matul il-
procedimenti, ghandha tinghata lid-detentur tar-
responsabbilta tal-genituri.

534AGF.(1)It-tfal li huma persuni suspettati jew
akkuzati f’pro¢edimenti kriminali ghandu jkollhom id-
dritt ta’ acc¢ess ghal avukat f'’konformita mad-
dispozizzjonijiet tas-Subtitolu IX tat-Titolu I tal-Parti I tat-
Tieni Ktieb. Xejn f’dan it-Titolu, b’mod partikolari f'dan 1-
artikolu, m’ghandu jaffettwa dak id-dritt.

(2) Minghajr pregudizzju ghall-generalita tas-
subartikolu (1), id-drittijiet msemmija fl-artikoli 355AUA
(1), (2) (8)(b), (¢) u (e) u 355AUB ghandhom japplikaw
mutatis mutandis ghal tfal li huma persuni suspettati jew
akkuzati skont dan it-Titolu:

Izda fejn l-assistenza minn avukat ma tkunx
proporzjonata fid-dawl tac¢-cirkostanzi tal-kaz, waqt li
titqies il-gravita tal-allegat reat kriminali, il-kumplessita
tal-kaz u I-mizuri li jistghu jittiehdu fir-rigward ta' tali reat,
id-dritt ghall-access ghal avukat jista’ jigi derogat sakemm
dan jikkonforma mad-dritt ghal smigh xieraq, bl-
intendiment li 1-ahjar interessi tat-tifel ghandhom dejjem
ikunu kunsiderazzjoni primarja:

[zda wkoll id-deroga fil-kondizzjoni precedenti
ma ghandhiex tapplika u t-tfal ghandhom dejjem ikunu
assistiti minn avukat fil-kazijiet 1i gejjin:

(a) meta jitressqu quddiem qorti kompetenti
jew imhallef sabiex tittiched decizjoni dwar
detenzjoni fi kwalunkwe stadju tal-pro¢edimenti fi
hdan il-kamp ta' applikazzjoni ta' din id-Direttiva; u

(b) matul id-detenzjoni:
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Izda wkoll i¢-cahda tal-liberta ma tigix imposta
bhala sentenza kriminali, sakemm it-tifel ma jkunx gie
assistit minn avukat b’tali mod li jippermetti li t-tifel
jezercita d-drittijiet tieghu ta’ difiza b'mod effikaci u, fi
kwalunkwe kaz, waqt is-seduti tal-proc¢ess quddiem qorti.

(3) Meta t-tifel jigi assistit minn avukat f'konformita
ma’ dan it-Titolu izda ebda avukat ma jkun prezenti, il-
Pulizija Ezekuttiva jew kwalunkwe awtorita tal-infurzar
tal-ligi jew gudizzjarja ohra ghandha tipposponi 1-
interrogazzjoni tat-tifel, jew atti investigattivi jew atti ta’
gbir ta’ provi ohra kif provduti fl-artikolu 355AUA(8)(e),
ghal perjodu ta' Zzmien ragonevoli biex jippermettu I-wasla
tal-avukat jew, fejn it-tifel ma qabbadx avukat, biex
igabbdu avukat ghat-tifel.

(4) Fcirkostanzi eccezzjonali u biss fl-istadju ta’
qabel il-process, tista’ tapplika deroga temporanja mill-
applikazzjoni tad-drittijiet provduti fl-artikolu 355AUA(2)
sa fejn dan ikun gustifikat fid-dawl tac-cirkostanzi
partikolari tal-kaz, abbazi ta’ wahda mir-ragunijiet
imperattivi i gejjin:

(a) meta jkun hemm htiega urgenti li jigu
evitati konsegwenzi serji kontra I-hajja, il-liberta jew
l-integrita fizika ta’ persuna;

(b) meta azzjoni immedjata mill-awtoritajiet
investigattivi tkun essenzjali biex jigi evitat li I-
procedimenti kriminali rigward reat kriminali serju
jigu pregudikati b'mod sostanzjali:

Izda ghall-finijiet ta’ dan is-subartikolu, 1-espressjoni
"l-istadju ta’ gabel il-process" ikollha l-istess tifsira bhal
dik moghtija lilha fl-artikolu 355AUA(13).

(5) Fl-applikazzjoni tas-subartikolu (4), ghandhom
jigu kkunsidrati l-ahjar interessi tat-tifel, u de¢izjoni li
titkompla I-interrogazzjoni fin-nuqqas ta’ avukat skont is-
subartikolu (4) tista’ tittiched biss abbazi ta’ kaz b’kaz
mill-Pulizija jew minn kwalunkwe awtorita tal-infurzar
tal-ligi jew gudizzjarja ohra skont il-kaz:

Izda din id-dec¢izjoni tista’ tigi appellata mid-
detentur tar-responsabbilta tal-genituri jew persuna adulta
xierqa ohra kif imsemmija fl-Artikolu 534AGE quddiem
il-Qorti tal-Appell (Gurisdizzjoni Inferjuri) fi tnax-il (12)
gurnata minn tali dec¢izjoni.

C 3879
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534AGG.(1)Fl-applikazzjoni tad-dispozizzjonijiet ta’
protezzjoni, l-edukazzjoni, it-tahrig u l-integrazzjoni
so¢jali ghandhom jigu kkunsidrati.

(2) Ghall-finijiet tas-subartikolu (1), it-tfal li huma
persuni suspettati jew akkuzati fi procedimenti kriminali
ghandhom ikunu valutati individwalment. Il-valutazzjoni
individwali ghandha, b’mod partikolari, tqis il-personalita
u I-maturita tat-tifel, 1-isfond ekonomiku, so¢jali u
familjari tat-tifel, kif ukoll kwalunkwe vulnerabilitajiet
specifici li jista’ jkollu t-tifel:

[zda il-firxa u d-dettall tal-valutazzjoni
individwali jistghu jvarjaw skont i¢-Cirkostanzi tal-kaz, il-
mizuri li jistghu jittiehdu jekk it-tifel jinstab hati tal-allegat
reat kriminali, u jekk it-tifel fil-passat recenti kienx is-
suggett ta' valutazzjoni individwali.

(3) Il-valutazzjoni individwali ghandha sservi biex
tigi stabbilita u registrata, skont il-proc¢edura ta’
registrazzjoni permessa mil-ligi, tali informazzjoni dwar
il-karatteristi¢i u ¢-¢irkostanzi individwali tat-tifel li
jistghu jkunu utli ghall-Qorti meta:

(a) jkun ged jigi determinat jekk ghandhiex
tittiehed kwalunkwe mizura specifika li tibbenefika
lit-tifel;

(b) ikunu ged jigu valutati l-adegwatezza u
l-effikac¢ja ta’ kwalunkwe mizura ta' prekawzjoni fir-
rigward tat-tifel;

(¢) tkun ged tittieched kwalunkwe dec¢izjoni
jew azzjoni fil-pro¢edimenti kriminali, inkluz meta
tinghata s-sentenza.

(4) Il-valutazzjoni individwali ghandha titwettaq fl-
ewwel stadju xieraq tal-pro¢edimenti u, soggett ghas-
subartikolu (5), gabel it-tifel jigi akkuzat b’reat kriminali.

(5) Fin-nuqgas ta’ valutazzjoni individwali, tifel
jista’ madankollu jigi akkuzat b’reat kriminali sakemm
dan ikun fl-ahjar interessi tat-tifel u sakemm il-
valutazzjoni individwali hija fi kwalunkwe kaz disponibbli
fil-bidu tas-seduti tas-smigh tal-process quddiem qorti.
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(6) Il-valutazzjonijiet individwali ghandhom
jitwettqu bl-involviment mill-qrib tat-tifel. Dawn
ghandhom jitwettqu minn persunal kwalifikat, li jsegwi, sa
fejn hu possibbli, appro¢¢ multidixxiplinari u li jinvolvi,
fejn ikun xieraq, id-detentur tar-responsabbilta tal-
genituri, jew persuna adulta xieraq ohra kif imsemmija fl-
artikoli 534AGE u 534AGN, u/jew professjonista
specjalizzata.

(7) Jekk l-elementi li jiffurmaw il-bazi tal-
valutazzjoni individwali jinbidlu b’mod sinifikanti matul
il-proc¢edimenti kriminali, il-Qorti ghandha tordna li 1-
valutazzjoni individwali tkun aggornata matul il-
procedimenti kriminali.

(8) Il-Pulizija Ezekuttiva jew kwalunkwe awtorita
tal-infurzar tal-ligi jew gudizzjarja ohra, skont il-kaz, wara
konsultazzjoni mad-Direttur ghad-Dipartiment ghal
Standards fil-Harsien Socjali, tista’ tidderoga mill-obbligu
li twettaq valutazzjoni individwali abbazi ta’ kaz b’kaz
fejn tali deroga tkun gustifikata mi¢-¢irkostanzi tal-kaz, u
sakemm dan ikun kompatibbli mal-ahjar interessi tat-tifel.

534AGH.(1)Tfal i jigu mcahhda mil-liberta ghandu
jkollhom id-dritt ghal ezami mediku minghajr dewmien
zejjed b’mod partikolari bl-ghan i tigi valutata 1-
kundizzjoni mentali u fizika generali taghhom. L-ezami
mediku ghandu jkun kemm jista’ jkun mhux invaziv u
ghandu jitwettaq minn tabib jew professjonist kwalifikat
iehor.

(2) Ir-rizultati tal-ezami mediku ghandhom jitqiesu
meta jkun qed jigi determinat jekk it-tifel ikunx kapaci li
jigi soggett ghal interrogazzjoni, atti ohra investigattivi
jew ta’ gbir tal-provi, jew kwalunkwe mizura mehuda jew
mahsuba kontra t-tifel.

(3) Tali ezami mediku ghandu jitwettaq jew fuq I-
inizjattiva tal-Qorti, b'mod partikolari meta

jew fuq talba ta’ dawn li gejjin:
(a) it-tifel;

(b) id-detentur tal-awtorita tal-genituri jew
persuna adulta xierqa ohra kif imsemmi fl-artikoli
534AGE u 534AGN;

(¢) l-avukat tat-tifel.
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Recording
awdjoviziv tal-

interrogazzjoni.

Cahda tal-
liberta.

(4)  I-konkluzjoni tal-ezami mediku ghandha tkun
registrata bil-miktub u, fejn ikun mehtieg, ghandha
tinghata assistenza medika:

[zda ezami mediku iehor ghandu jsir fejn ic-
¢irkostanzi jitolbu dan.

534AGI.(1)L-interrogazzjoni  tat-tfal  mill-Pulizija
Ezekuttiva jew minn awtorita tal-infurzar tal-ligi jew
gudizzjarja ohra matul il-pro¢edimenti kriminali ghandha
tigi recorded b'mod awdjoviziv fejn dan ikun proporzjonat
fic-cirkostanzi tal-kaz, waqt li jitqies, inter alia, jekk
avukat ikunx prezenti jew le u jekk it-tifel ikunx imé¢ahhad
mil-liberta jew le, sakemm l-ahjar interessi tat-tifel huma
dejjem kunsiderazzjoni primarja.

(2) Fl-assenza ta’ recording awdjoviziv, I-
interrogazzjoni ghandha tigi recorded b’mod xieraq iehor,
bhal permezz ta’ tehid ta’ minuti bil-miktub, 1i jigu
verifikati kif xieraq

(3) Kull recording awdjoviziv jew rekords dwar I-
interrogazzjoni tat-tfal fi kwalunkwe mod iehor ghandha
tinzamm kunfidenzjali u ma ghandhiex tixxerred b’mod
pubbliku.

(4) Dan l-artikolu ghandu jkun minghajr pregudizzju
ghall-possibilita li jsiru mistogsijiet ghall-iskop uniku tal-
identifikazzjoni tat-tifel minghajr registrazzjoni
awdjoviziva.

534AGJ.(1) I¢-cahda  tal-liberta  tat-tifel, b’mod
partikolari d-detenzjoni, f’kull stadju tal-proc¢edimenti
ghandha tkun imposta biss bhala 1-ahhar alternattiva u
ghandha tkun limitata ghall-igsar perjodu ta’ Zmien
possibbli, filwaqt li jitqiesu l-eta u s-sitwazzjoni
individwali tat-tifel, u ¢-¢irkostanzi partikolari tal-kaz.

(2) Kwalunkwe detenzjoni tat-tifel tkun ibbazata fuq
dec¢izjoni motivata, li tkun soggetta ghall-appell.

(3) Id-de¢izjoni msemmija fis-subartikolu (2)
ghandha tkun soggetta ghal stharrig perjodiku mill-Qorti li
tahdem ex officio, li jibda mhux iktar minn sitt (6) xhur
wara li giet adottata d-decizjoni li timponi ¢-¢ahda tal-
liberta u tkompli kull sitt (6) xhur wara dan, sakemm id-
decizjoni tibqa’ fis-sehh:
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Izda, minghajr pregudizzju ghall-indipendenza
gudizzjarja, kwalunkwe decizjoni li tittiehed skont dan is-
subartikolu ghandha tittiched minghajr dewmien zejjed.

Mizuri 534AGK. Il1-Pulizija Ezekuttiva jew kwalunkwe

alternattivi. N . .. . L .
awtorita tal-infurzar tal-1igi jew gudizzjarja ohra, skont il-
kaz, ghandha, fejn possibbli, tirrikorri ghal mizuri
alternattivi minn dik ta’ detenzjoni.

Trattament 534AGL.(1) It-tfal li jinsabu taht detenzjoni ghandhom

specifikufil-kaz .. | . . .
ta' cahda tal-  JinZammu separatament mill-adulti, sakemm ma jkunx

liberta. meqjus li huwa fl-ahjar interess tat-tifel li dan ma jsehhx.

(2) Tfal 1i jinzammu fil-kustodja tal-pulizija
ghandhom jinzammu separatament mill-adulti, sakemm:

(a) jigi kkunsidrat 1i huwa fl-ahjar interessi
tat-tifel 1i ma jsirx hekk; jew

(b) fcirkostanzi eccezzjonali, ma jkunx
possibbli fil-prattika 1i jsir dan, sakemm it-tfal
jinzammu flimkien mal-adulti b’tali mod li dan ikun
kompatibbli mal-ahjar interessi tat-tifel.

(3) Minghajr pregudizzju ghas-subartikolu (1), meta
tifel taht detenzjoni jilhaq l-eta ta’ tmintax (18)-il sena, dik
il-persuna taht detenzjoni tista’ tibgqa’ mizmuma
separatament mill-adulti taht detenzjoni fejn ikun mehtieg,
wagqt li jitqiesu ¢-Cirkostanzi tal-persuna kkoncernata,
sakemm dan ikun kompatibbli mal-ahjar interessi tat-tfal li
jkunu detenuti ma’ dik il-persuna.

(4) Minghajr pregudizzju ghas-subartikolu (1), u
waqt li jitqies is-subartikolu (3), it-tfal jistghu jigu
mizmuma maz-zghazagh, sakemm dan ma jmurx kontra 1-
ahjar interessi tat-tfal.

(5) Meta t-tfal huma taht detenzjoni, l-awtoritajiet
tad-detenzjoni ghandhom jiehdu mizuri xierqa biex:

(a) jizguraw u jipprezervaw is-sahha u I-
izvilupp fiziku u mentali taghhom;

(b) jizguraw  id-dritt taghhom  ghall-
edukazzjoni u t-tahrig, inkluz fejn it-tfal ghandhom
dizabilitajiet fizi¢i, sensorji jew tat-taghlim;

(¢) jizguraw l-ezerCizzju effettiv u regolari
tad-dritt ghal hajja familjari taghhom;
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(d) jizguraw l-access ghal programmi li
jrawmu l-izvilupp taghhom u r-reintegrazzjoni
taghhom fis-so¢jeta; u

(e) jizguraw ir-rispett ghal-liberta ta’
religjon jew twemmin:

Izda I-mizuri mehuda skont dan is-subparagrafu
ghandhom ikunu proporzjonati u xierqa ghall-perjodu ta'
detenzjoni.

(6) [Il-paragrafi (a) u (e) tas-subartikolu (5)
ghandhom japplikaw ukoll ghal sitwazzjonijiet ta’ ¢ahda
tal-liberta minbarra d-detenzjoni. Il-mizuri mehuda
ghandhom ikunu proporzjonati u xierqa ghal tali
sitwazzjonijiet ta’ ¢ahda tal-liberta.

(7) Il-paragrafi (b), (¢), u (d) tas-subartikolu (5)
ghandhom japplikaw ghal sitwazzjonijiet ta’ ¢ahda tal-
liberta minbarra detenzjoni biss sa fejn dak ikun xieraq u
proporzjonat fid-dawl tan-natura u t-tul ta’ tali
sitwazzjonijiet.

(8) Tfal li jigu mc¢ahhda mil-liberta jkunu jistghu
jiltaqghu mad-detentur tar-responsabbilta tal-genituri
malajr kemm jista’ jkun, fejn tali laggha tkun kompatibbli
mar-rekwiziti investigattivi u operattivi, minghajr
pregudizzju ghan-nomina jew il-hatra ta’ persuna adulta
xierqa ohra skont l-artikolu 534AGE jew l-artikolu
534AGN.

534AGM.(1) II-Pulizija u awtoritajiet tal-infurzar tal-
ligi jew gudizzjarji ohrajn ghandhom jizguraw li
pro¢edimenti kriminali li jinvolvu t-tfal jigu trattati
b’urgenza u bid-diligenza dovuta.

(2) II-Pulizija u awtoritajiet tal-infurzar tal-ligi jew
gudizzjarji ohrajn ghandhom jizguraw li t-tfal jigu dejjem
trattati b’mod li jipprotegi d-dinjita taghhom u xieraq
ghall-eta, I-maturita u I-livell ta' fehma taghhom, filwaqt li
jitqiesu 1-htigijiet spec¢jali taghhom, inkluz kwalunkwe
diffikultajiet li jista’ jkollhom fil-komunikazzjoni.
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534AGN.(1) It-tfal ghandu jkollhom id-dritt 1i jkunu
akkumpanjati mid-detentur tar-responsabbilta tal-genituri
waqt is-seduti ta’ smigh tal-qorti li jkunu involuti fihom.

(2) It-tifel ghandu d-dritt 1i jkun akkumpanjat minn
persuna adulta xierqa ohra, li hija nominata mit-tifel u
accettata bhala tali mill-Qorti fejn il-prezenza tad-detentur
tar-responsabbilta tal-genituri li jakkumpanja lit-tifel
matul seduta ta' smigh tal-qorti

(a) ikun imur kontra l-ahjar interessi tat-
tifel;

(b) ma tkunx possibbli minhabba li, wara li
jkunu saru sforzi ragonevoli, l-ebda detentur tar-
responsabbilta tal-genituri ma jkun jista’ jintlahaq
jew l-identita tieghu jew taghha ma tkunx maghrufa;
jew

(¢) tkun tista’, abbazi ta' Ccirkostanzi
oggettivi u fattwali, sostanzjalment tippregudika 1-
proc¢edimenti kriminali:

Izda fejn it-tifel ma jkunx innomina persuna
adulta xierqa ohra, jew fejn l-adult li jkun gie nominat mit-
tifel ma jkunx accettabbli ghall-Qorti, il-Qorti ghandha,
wagqt li tqis 1-ahjar interessi tat-tifel, tahtar persuna ohra
biex takkumpanja lit-tifel. Dik il-persuna tkun tista’ tkun
ukoll ir-rapprezentant ta’ awtorita jew ta’ istituzzjoni ohra
responsabbli ghall-protezzjoni jew il-benesseri tat-tfal.

(3) Meta c-cirkostanzi 1i  jkunu wasslu ghal
applikazzjoni ta’ paragrafi (a), (b) jew (¢) tas-subartikolu
(2) ma jibqghux jezistu, it-tifel ghandu jkollu d-dritt li
jkun akkumpanjat mid-detentur tar-responsabbilta tal-
genituri wagqt is-seduti ta’ smigh tal-qorti li jkun fadal.

(4) Minbarra d-dritt provdut skont is-subartikolu (1),
it-tfal ghandu jkollhom id-dritt li jkunu akkumpanjati mid-
detentur tar-responsabbilta tal-genituri jew minn persuna
adulta xierqa ohra kif imsemmi fis-subartikolu (2), matul
stadji ohra tal-pro¢edimenti ghajr seduti ta’ smigh tal-qorti
11 t-tifel ikun prezenti ghalihom fejn l-awtorita tal-infurzar
tal-ligi kompetenti tqis li:

(a) huwa fl-ahjar interessi tat-tifel li jkun
akkumpanjat minn dik il-persuna; u

(b) il-prezenza ta’ dik il-persuna ma
tippregudikax il-proc¢edimenti kriminali.
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Dritt tat-tfal li
jkunu
fizikament
prezenti, u li
jiehdu sehem,
fil-kawza
taghhom.

Proc¢edimenti ta'
mandat ta' arrest
Ewropew.

Tahrig.

534AGO.(1) It-tfal ghandu jkollhom id-dritt li jkunu
fizikament prezenti u jippartecipaw b’mod effettiv wagqt il-
kawza taghhom, inkluz billi tinghatalhom 1-opportunita li
jinstemghu u li jesprimu l-opinjonijiet taghhom.

(2) It-tfal 1i ma kienux prezenti waqt il-kawza
taghhom, ghandu jkollhom id-dritt ghal process gdid jew
ghal rimedju legali iehor, fkonformita ma’ u skont il-
kondizzjonijiet stabbiliti fis-Sub-titolu XII tal-Parti I tat-
Tieni Ktieb.

534AGP. Id-drittijiet imsemmija fl-artikoli 534AGD,
534AGE, 534AGF u 534AGH, l-artikoli 534AG]J sa
534AGN u l-artikolu 570 ghandhom japplikaw mutatis
mutandis fir-rigward ta’ tfal li huma persuni rikjesti fil-
mument tal-arrest taghhom skont dawk il-proc¢edimenti ta’
mandat ta’ arrest Ewropew fl-Istat Membru ta’
ezekuzzjoni.

534AGQ.(1) II-Ministru responsabbli ghall-affarijiet
interni ghandu jizgura li I-persunal tal-awtoritajiet tal-
infurzar tal-ligi u tal-facilitajiet ta’ detenzjoni li jittrattaw
kawzi li jinvolvu t-tfal, jir¢ievu tahrig specifiku sa livell
xieraq ghall-kuntatt taghhom mat-tfal fir-rigward tad-
drittijiet tat-tfal, it-tekniki adattati ghall-interrogazzjoni, il-
psikologija tat-tfal u I-komunikazzjoni b’lingwagg adattat
ghat-tifel.

(2) Minghajr pregudizzju ghall-indipendenza tal-
gudikatura, il-Ministru responsabbli ghall-gustizzja
ghandu jiehu I-mizuri xierqa biex jizgura li I-imhallfin u 1-
prosekuturi li jittrattaw il-pro¢edimenti kriminali li
jinvolvu t-tfal ikollhom kompetenza specifika f’dan il-
qasam, access effettiv ghal tahrig specifiku, jew it-tnejn li
huma.

(3) II-Ministru responsabbli ghall-gustizzja ghandu
jiehu l-mizuri xierqa biex jippromwovi l-ghoti ta’ tahrig
specifiku kif imsemmi fis-subartikolu (2) ghall-avukati 1i
jittrattaw procedimenti kriminali 1i jinvolvu t-tfal.".

7.  Fis-subartikolu (1) tal-artikolu 531 tal-Kodi¢i, minnufih wara I-

kliem "bil-bibien maghluga" ghandhom jizdiedu I-kliem "fil-kazijiet
kollha li jinvolvu t-tfal taht l-eta ta’ tmintax-il (18) sena jew".

8.  Minnufih wara l-artikolu 572 tal-Kodi¢i ghandhom jizdiedu I-

artikoli godda li gejjin:
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572A. 1l-qorti  tista’, fuq ir-rikjesta ta’ persuna
suspettata, akkuzata jew rikjesta msemmija fl-artikolu
355AT(2)(¢), fejn i¢-¢irkostanzi jiggustifika dan, tordna li
jinbidel l-avukat assenjat lill-persuna.

572B.(1) 1l-Pulizija Ezekuttiva u kwalunkwe awtorita
tal-infurzar tal-ligi jew gudizzjarja ohra ghandha tizgura li
I-htigijiet partikolari ta’ persuni vulnerabbli suspettati,
akkuzati jew li huma soggetti ghal pro¢edimenti ta’ mandat
ta’ arrest Ewropew skont id-Dec¢izjoni Kwadru 2002/584/
JHA jigu kkunsidrati fl-applikazzjoni tad-dispozizzjonijiet
ta’ dan is-Sub-titolu.

(2) Ghall-finijiet ta’ dan is-Sub-titolu, l-espressjoni
"persuna vulnerabbli" ghandu jkollha l-istess tifsira kif
moghtija lilha fl-artikolu 208AC(2).".

Ghanijiet u Ragunijiet

L-ghanijiet u r-ragunijiet ta’ dan 1-Abbozz huma sabiex jittrasponu:

- id-Direttiva 2016/1919/UE tal-Parlament Ewropew u tal-
Kunsill tas-26 ta’ Ottubru 2016 dwar ghajnuna legali ghal
persuni ssuspettati u akkuzati fi procedimenti kriminali u ghal
persuni rikjesti fi procedimenti ta’ mandat ta’ arrest Ewropew; u

- id-Direttiva (UE) 2017/1371 tal-Parlament Ewropew u tal-
Kunsill tal-5 ta’ Lulju 2017 dwar il-glieda kontra I-frodi tal-
interessi finanzjarji tal-Unjoni permezz tal-ligi kriminali u d-
Direttiva (UE) 2016/800 tal-Parlament Ewropew u tal-Kunsill
tal-11 ta’ Mejju 2016 dwar il-garanziji procedurali ghal tfal li
huma suspettati jew li huma persuni akkuzati fi procedimenti
kriminali.
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A BILL
entitled

AN ACT to further amend the Criminal Code, Cap. 9.

BE IT ENACTED by the President, by and with the advice and
consent of the House of Representatives in this present Parliament
assembled, and by the authority of the same as follows:-

1. (1) The short title of this Act is the Criminal Code
(Amendment No. 2) Act 2020, and this Act shall be read and construed
as one with the Criminal Code, hereinafter referred to as "the Code".

(2) This Act shall come into force on such date as the Minister
responsible for justice may by notice in the Gazette establish, and
different dates may be so established for different provisions and
different purposes of this Act.

2. Immediately after Sub-Title II of Title V of Part II of Book
First of the Code there shall be added the following new Sub-Title:

"Sub-title 111

OF FRAUD AGAINST THE EUROPEAN UNION’S
FINANCIAL INTERESTS

The measures in this Sub-title transpose the provisions of Directive

(EU) 2017/1371 of the European Parliament and of the Council of 5

July 2017 on the fight against fraud to the Union's financial interests
by means of criminal law.

Scope and 190A.(1) This Sub-title establishes rules concerning

applicability. . . C e
the combating of fraud and other illegal activities
affecting the European Union’s financial interests.
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(2) In respect of revenue arising from VAT own
resources, this Sub-Title shall apply only in cases of
serious offences against the common VAT system. For
the purposes of this Sub-title, offences against the
common VAT system shall be considered to be serious
where the intentional acts or omissions defined in
paragraph (d) of article 190C are connected with the
territory of Malta and another Member State or Member
States of the European Union and involve a total damage
of at least ten million euro (€10,000,000).

(3) Nothing in this Sub-title shall affect the
structure and functioning of the tax administration of
Malta.

(4) The sanctions for the offences under this Sub-
Title shall be without prejudice to the exercise of
disciplinary powers by the competent authorities against
public officers.

(5) The application of administrative measures,
penalties and fines as laid down in European Union law,
in particular those within the meaning of Articles 4 and 5
of Regulation (EC, Euratom) No 2988/95, or in national
law adopted in compliance with a specific obligation
under European Union law, shall be without prejudice to
this Sub-title. Any criminal proceedings initiated on the
basis of this Sub-title shall not unduly affect the proper
and effective application of administrative measures,
penalties and fines that cannot be equated to criminal
proceedings, laid down in European Union or national
law.

190B. For the purposes of this Sub-title the following
definitions, unless the context otherwise requires, shall
apply:

""public officer"" shall have the same meaning as is
assigned to it in article 92 and shall also include:

(a) a Union official or a national official of
a Member State of the European Union other than
Malta and any national official of a third country;

nn

(i) "Union official" means a person
who is:
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- an official or other servant
engaged under contract by the
European Union within the meaning of
the Staff Regulations of Officials and
the Conditions of Employment of
Other Servants of the European Union
laid down in Council Regulation (EEC,
Euratom, ECSC) No 259/68 (the ‘Staff
Regulations’), or

- seconded to the European
Union by a Member State or by any
public or private body, who carries out
functions  equivalent to  those
performed by Union officials or other
servants:

Provided that, without prejudice
to the provisions on privileges and
immunities contained in Protocols No 3 and
No 7 annexed to the Treaty on European
Union and the Treaty on the Functioning of
the European Union, Members of the
European Union institutions, bodies, offices
and agencies, set up in accordance with the
Treaties and the staff of such bodies shall be
assimilated to Union officials, inasmuch as
the Staff Regulations do not apply to them;

(i1) '"national official" shall include
any person holding an executive,
administrative or judicial office at national,
regional or local level. Any person holding a
legislative office at national, regional or local
level shall be assimilated to a national
official,

"European Union’s financial interests" shall mean all
revenues, expenditure and assets covered by, acquired
through, or due to:

(a) the European Union budget;

(b) the budgets of the European Union
institutions, bodies, offices and agencies
established pursuant to the Treaties or budgets
directly or indirectly managed and monitored by
them;
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190C.(1) Whosoever intentionally commits fraud
affecting the European Union’s financial interests shall,
be liable, on conviction, to imprisonment for a term of
six (6) months to four (4) years.

(2) For the purposes of this Sub-title, the following
shall be regarded as fraud affecting the European
Union’s financial interests:

(a) in respect of non-procurement-related
expenditure, any act or omission relating to:

(i) the use or presentation of false,
incorrect or incomplete statements or
documents, which has as its effect the
misappropriation or wrongful retention of
funds or assets from the European Union
budget or budgets managed by the European
Union, or on its behalf;

(1) non-disclosure of information in
violation of a specific obligation, with the
same effect; or

(iii)) the misapplication of such funds
or assets for purposes other than those for
which they were originally granted,

(b) in respect of procurement-related
expenditure, at least when committed in order to
make an unlawful gain for the perpetrator or
another by causing a loss to the European Union's
financial interests, any act or omission relating to:

(1) the use or presentation of false,
incorrect or incomplete statements or
documents, which has as its effect the
misappropriation or wrongful retention of
funds or assets from the European Union
budget or budgets managed by the European
Union, or on its behalf;

(il)) non-disclosure of information in
violation of a specific obligation, with the
same effect; or

(i11) the misapplication of such funds
or assets for purposes other than those for
which they were originally granted, which
damages the European Union's financial
interests;
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(c) in respect of revenue other than
revenue arising from VAT own resources referred
to in paragraph (d), any act or omission relating to:

(1) the use or presentation of false,
incorrect or incomplete statements or
documents, which has as its effect the illegal
diminution of the resources of the European
Union budget or budgets managed by the
European Union, or on its behalf;

(i1) non-disclosure of information in
violation of a specific obligation, with the
same effect; or

(iii) misapplication of a legally
obtained benefit, with the same effect;

(d) in respect of revenue arising from VAT
own resources, any act or omission committed in
cross-border fraudulent schemes in relation to:

(1) the use or presentation of false,
incorrect or  incomplete = VAT-related
statements or documents, which has as an
effect the diminution of the resources of the
European Union budget;

(i1) non-disclosure of VAT-related
information in violation of a specific
obligation, with the same effect; or

(ii1) the presentation of correct VAT-
related statements for the purposes of
fraudulently disguising the non-payment or
wrongful creation of rights to VAT refunds.

190D.(1) Any public officer who, directly or
through an intermediary, requests or receives advantages
of any kind for himself or for a third party, or accepts a
promise of such an advantage, to act or to refrain from
acting in accordance with his duty or in the exercise of
his functions in a way which damages or is likely to
damage the European Union's financial interests shall,
be liable, on conviction, to imprisonment for a term of
six (6) months to four (4) years.
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(2) Whosoever promises, offers or gives, directly or
through an intermediary, an advantage of any kind to a
public officer for himself or for a third party for him to
act or to refrain from acting in accordance with his duty
or in the exercise of his functions in a way which
damages or is likely to damage the European Union's
financial interests shall on conviction be liable to a term
of imprisonment of six (6) months to four (4) years.

190E. Any public officer who is directly or indirectly
entrusted with the management of funds or assets, and
who commits or disburses funds or appropriates or uses
assets contrary to the purpose for which they were
intended in any way which damages the European
Union’s financial interests shall, be liable, on conviction,
to imprisonment, for a term of three (3) to eighteen (18)
months.

190F. Whosoever incites, aids, abets or attempts any
offence under articles 190C, 190D or 190E, shall be
guilty of an offence and shall be liable on conviction to
the punishment laid down for the offence aided, abetted
or instigated.

190G.(1) Where any offence under this Sub-title is
committed for the benefit, in part or in whole, of a body
corporate by a person acting individually or as part of an
organ of the body corporate, and having a leading
position within the body corporate, based on:

(a) a power of representation of the body
corporate,

(b) an authority to take decisions on behalf
of the body corporate, or

(¢c) an authority to exercise control within
the body corporate,

such body corporate shall be liable to the payment of a
fine (multa) of not less than twenty thousand euro
(€20,000) and not more than two million euro
(€2,000,000), which fine may be recovered as a civil
debt and the sentence of the Court shall constitute an
executive title for all intents and purposes of the Code of
Organization and Civil Procedure.
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(2) A body corporate shall also be held liable for an
offence under this Sub-title where the lack of
supervision or control by a person referred to in sub-
article (1) has made possible the commission of the
offence, by any person under its authority, for the benefit
of that body corporate, which shall upon conviction be
liable to the punishment laid down in sub-article (1).

(3) Corporate liability pursuant to sub-articles (1)
and (2) shall not exclude the possibility of criminal
proceedings against natural persons who are perpetrators
of the criminal offences referred to in articles 190C,
190D or 190E or who are criminally liable under article
190F.

(4) Without prejudice to the application of the
punishments under sub-articles (1) and (2), where a body
corporate is held liable pursuant to this article the
following sanctions may simultaneously be applied:

(a) exclusion from entitlement to public
benefits or aid;

(b) temporary or permanent exclusion
from public tender procedures;

(c) the suspension or cancellation of any
licence, permit or other authority to engage in any
trade, business or other commercial activity;

(d) placing under judicial supervision;

(e) the compulsory winding up of the body
corporate; or

(f) the temporary or permanent closure of
establishments which have been used for the
commission of the criminal offence.

(5) This article shall not apply to States or public
bodies exercising State authority, or to public
international organisations.

190H.(1) Where the offences referred to in articles
190C, 190D, 190E and 190F involve considerable
damage or advantage, the offender shall, be liable, on
conviction, to imprisonment, for a term of four (4) to
eight (8) years.

(2) The damage or advantage resulting from the
criminal offences referred to in article 190C(2)(a), (b)
and (c) and in article 190D shall be presumed to be
considerable where the damage or advantage involves
more than one hundred thousand euro (€100,000).
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(3) The damage or advantage resulting from
criminal offences referred to in article 190C(2)(d) and in
respect of article 190A(2) shall always be deemed to be
considerable.

190I. The punishment for the offences referred to in
articles 190C, 190D, 190E and 190F shall be increased
by one to two degrees where the offence was committed
within the framework of a criminal organisation within
the meaning of Council Framework Decision 2008/ 841/
JHA of 24 October 2008 on the fight against organised
crime.

190J. (1) Article 121C shall apply mutatis
mutandis to the offences under this Sub-title.

(2) Without prejudice to the generality of sub-
article (1), the Maltese courts shall also have jurisdiction
over the offences laid down in this Sub-title where the
offender is subject to the Staff Regulations of Officials
of the European Union at the time of commission of the
criminal offence, and that person is at the same time a
citizen or permanent resident in Malta within the
meaning of article 5(1)(d):

Provided that the application of this sub-article shall
fully respect the principle of ne bis in idem.

190K.(1) This Sub-title shall be without prejudice to
the recovery of any VAT not paid in the context of the
commission of the offences referred to in article
190C(2)(d) or in articles 190D, 190E or 190F.

(2) This Sub-title shall be without prejudice to the
application of any administrative measures, penalties
and fines laid down in law, and any criminal proceedings
initiated pursuant to this Sub-Title shall not unduly
affect the proper and effective application of such
administrative measures, penalties and fines."".

3. Article 355AT of the Code shall be amended as follows:

(a) in sub-article (1) thereof immediately after the words

"6 November 2013 (L294/1)" there shall be added the following
"and the provisions of Directive 2016/1919/EU of the European
Parliament and of the Council of 26 October 2016 on legal aid
for suspects and accused persons in criminal proceedings and for
requested persons in European arrest warrant proceedings."; and

(b) immediately after sub-article (4) thereof there shall

be added the following new sub-article:
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"(5) For the purpose of this Sub-title, the expression
"legal aid" means funding by the Minister, of the assistance
of a lawyer, enabling the exercise of the right of access to a
lawyer.".

Amendment of 4. Article 355AU of the Code shall be amended as follows:
article 355AU
of the Code. . .
(a) sub-articles (4) and (5) of article 355AU shall be

renumbered as sub-articles (5) and (6);

(b) immediately after sub-article (3) thereof there shall
be added the following new sub-article:

"(4) The provisions relating to legal aid under this Sub-
Title shall apply:

(a) to suspects and accused persons in criminal
proceedings who have a right of access to a lawyer
pursuant to this Sub-Title and who are:

(1)  deprived of liberty;

(i1)) required to be assisted by a lawyer by law
or

(ii1) required or permitted to attend an
investigative or evidence-gathering act, including as
a minimum the following:

(A) identity parades;
(B) confrontations;

(C) reconstructions of the scene of a
crime; and

(b) to a requested person upon an arrest under
article 355AUT(2)(c) persons who have a right of access to
a lawyer under this Sub-title;

(c) under the same conditions as provided for in
paragraph (a), to persons who were not initially suspects or
accused persons but become suspects or accused persons in
the course of questioning by the police or by another law
enforcement authority.".

Amendment of 5.  In sub-article (1) of article 355AUH of the Code immediately

2?1;5333?“ after the words "European arrest warrant." there shall be added the

following words "The requested person may elect to be assisted by the



VERZJONI ELETTRONIKA

Advocate for Legal Aid in which case the Advocate for Legal Aid
shall assign a lawyer for this purpose.".

6. In sub-article (1) of article 355AUJ of the Code immediately
after the words "vulnerable suspects," there shall be added the
following "vulnerable requested persons".

7.  Immediately after Title VI, Sub-Title III, Part I, Book Second
of the Code there shall be added the following new Title:

"Title VII

OF THE RIGHTS OF CHILDREN WHO ARE
SUSPECTS OR ACCUSED PERSONS

The measures in this Title provided for the transposition of Directive

(EU) 2016/800 of the European Parliament and of the Council of 11

May 2016 on procedural safeguards for children who are suspects or
accused persons in criminal proceedings.

Rules 534AGA. This Title lays down rules concerning
concerning . . .

certain rights of Certain rights of children who are:

children.

(a) suspects or accused persons in criminal
proceedings; or

(b) subject to FEuropean arrest warrant
proceedings pursuant to Framework Decision
2002/584/JHA  (hereinafter referred to as
"requested persons").

Scope. 534AGB. For the purpose of this Title, the expression:

"child" means a person below the age of eighteen
(18):

Provided that where it is uncertain whether a
person has reached the age of eighteen (18), that person
shall be presumed to be a child;

"holder of parental responsibility" means any person
having parental responsibility over a child;

"Minister" means the Minister responsible for justice;

"parental responsibility" means all rights and duties
relating to the person or the property of a child which are
given to a natural or legal person by judgment, by
operation of law or by an agreement having legal effects,
including rights of custody and rights of access;
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534AGC.(1) This Title applies to children who are
suspects or accused persons in criminal proceedings,
until the final determination of the question on whether
the suspect or accused person has committed a criminal
offence, including, where applicable, sentencing and the
resolution of any appeal.

(2) This Title applies to children who are requested
persons from the time of their arrest in the executing
Member State, in accordance with article 534AGP.

(3) With the exception of article 534AGE, article
534AGH(3)(b), and article 534AGN, insofar as those
provisions refer to a holder of parental responsibility, the
provisions of this Title shall apply to persons as referred
to in sub-articles (1) and (2), where such persons were
children when they became subject to the proceedings
but have subsequently reached the age of (eighteen) 18,
and the application of this Title, or certain provisions
thereof, is appropriate in the light of all the
circumstances of the case, including the maturity and
vulnerability of the person concerned:

Provided that this Title shall not apply to
persons who have reached the age of twenty-one (21) at
any stage of the proceedings.

(4) Nothing in Title shall:

(a) affect the application of the provisions
in Title II, Part I, Book First which determine the
age of criminal responsibility;

(b) prejudice the right of access to a lawyer
in accordance with Sub-title IX of Title I of Part I,
Book Second.

(5) Sub-articles (4) and (5) of article
355AU shall apply mutatis mutandis to this Title.

534AGD.(1) When children are made aware that they
are suspects or accused persons in criminal proceedings,
they shall be informed promptly of their rights in
accordance with Title VI, Part I, Book Second and in
accordance with this Title, and about the general aspects
of the conduct of the proceedings.

(2) The information referred to in sub-article (1)
shall be provided:
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(a) promptly when children are made
aware that they are suspects or accused persons, in
respect of:

(i) the right to have the holder of
parental responsibility informed, as provided
for in article 534AGE;

(i1)) the right to be assisted by a
lawyer, as provided for in article 534AGF;

(ii1) the right to protection of privacy,
as provided for in article 531;

(iv) the right to be accompanied by
the holder of parental responsibility during
stages of the proceedings other than court
hearings, as provided for in article
534AGN(4);

(b) at the earliest appropriate stage in the
proceedings, in respect of:

(i) the right to an individual
assessment, as provided for in article
534AGG;

(i1) the right to a  medical
examination, including the right to medical
assistance, as provided for in article
534AGH;

(iii)) the right to limitation of
deprivation of liberty and to the use of
alternative measures, including the right to
periodic review of detention, as provided for
in articles 534AGJ and 534AGK;

(iv) the right to be accompanied by
the holder of parental responsibility during
court hearings, as provided for in article
534AGN(1);

(v) the right to appear in person at
trial, as provided for in article 534AGO;

(vi) the right to effective remedies;

(c) upon deprivation of liberty, in respect
of the right to specific treatment during deprivation
of liberty, as provided for in article 534AGL.
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(3) The information referred to in sub-articles (2)
and (3) shall be given in writing, orally or both, in simple
and accessible language, and such information shall be
noted, using the recording procedure permitted by law.

(4) Where children are provided with a Letter of
Rights pursuant to Title VI, Part I, Book Second, such a
Letter shall include a reference to their rights under this
Title.

534AGE.(1)The Executive Police or any other law
enforcement or judicial authority, as the case may be,
shall provide the holder of parental responsibility, as
soon as possible, with the information that the child has a
right to receive, in accordance with article 534AGD.

(2) The information referred to in sub-article (1)
shall be provided to another appropriate adult who is
nominated by the child and accepted as such by the
Police or by any other law enforcement or judicial
authority, as the case may be, where providing that
information to the holder of parental responsibility:

(a) would be contrary to the child's best
interests;

(b) isnot possible because, after reasonable
efforts have been made, no holder of parental
responsibility can be reached or his or her identity
is unknown; or

(c) could, on the basis of objective and
factual circumstances, substantially jeopardise the
criminal proceedings:

Provided that where the child has not nominated
another appropriate adult, or where the adult who has
been nominated by the child is not acceptable to the
Police or other law enforcement or judicial authority, as
the case may be, the latter shall, taking into account the
child's best interests, designate, and provide the
information to, another person. That person may also be
the representative of an authority or of another institution
responsible for the protection or welfare of children.
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(3) Where the circumstances which led to the
application of sub-article (2)(a), (b) or (c) cease to exist,
any information that the child receives in accordance
with article 534AGD, and which remains relevant in the
course of the proceedings, shall be provided to the holder
of parental responsibility.

534AGF.(1)Children who are suspects or accused
persons in criminal proceedings shall have the right of
access to a lawyer, in accordance with the provisions of
Sub-title IX of Title I of Part I of Book Second. Nothing
in this Title, in particular in this article, shall affect that
right.

(2) Without prejudice to the generality of sub-article
(1), the rights referred to in articles 355AUA (1), (2),
(8)(b), (c) and (e) and 355AUB shall mutatis mutandis
apply to children who are suspects or accused persons
under this Title:

Provided that where assistance by a lawyer is
not proportionate in the light of the circumstances of the
case, taking into account the seriousness of the alleged
criminal offence, the complexity of the case and the
measures that could be taken in respect of such an
offence, the right to assistance by a lawyer may be
derogated from insofar as this complies with the right to
a fair trial, it being understood that the child’s best
interests shall always be a primary consideration:

Provided further that the derogation in the
preceding proviso shall not apply and children shall
always be assisted by a lawyer in the following cases:

(@) when they are brought before a
competent court or judge in order to decide on
detention at any stage of the proceedings within the
scope of this Title; and

(b) during detention:

Provided further that deprivation of liberty shall
not be imposed as a criminal sentence, unless the child
has been assisted by a lawyer in such a way as to allow
the child to exercise the right of defence effectively and,
in any event, during the trial hearings before a court.
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(3) Where the child is to be assisted by a lawyer in
accordance with this Title but no lawyer is present, the
Executive Police or any other law enforcement or
judicial authority, as the case may be, shall postpone the
questioning of the child, or other investigative or
evidence-gathering acts as provided for in article
355AUA(8)(e), for a reasonable period of time in order
to allow for the arrival of the lawyer or, where the child
has not nominated a lawyer, to arrange a lawyer for the
child.

(4) In exceptional circumstances, and only at the
pre-trial stage, a temporary derogation from the
application of the rights provided for in article
355AUA(2), to the extent justified in the light of the
particular circumstances of the case, may be applied on
the basis of one of the following compelling reasons:

(a) where there is an urgent need to avert
serious adverse consequences for the life, liberty or
physical integrity of a person;

(b) where immediate action by the
investigating authorities is imperative to prevent
substantial jeopardy to criminal proceedings in
relation to a serious criminal offence:

Provided that for the purposes of this sub-article the
expression "pre-trial stage" shall have the same meaning
as is assigned to it in article 355AUA(13).

(5) In the application of sub-article (4) the child's
best interests shall be taken into account, and a decision
to proceed with questioning in the absence of a lawyer
under sub-article (4) shall be taken on a strictly case-by-
case basis either by the Police or by any other law
enforcement or judicial authority as the case may be:

Provided that such decision may be appealed by
the holder of parental responsibility or another
appropriate adult as referred to in article 534AGE before
the Court of Appeal (Inferior Jurisdiction) within twelve
(12) days from such a decision.

534AGG.(1)In the application of the provisions of this
Title, the specific needs of children concerning
protection, education, training and social integration
shall be taken into account.
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(2) For the purposes of sub-article (1), children who
are suspects or accused persons in criminal proceedings
shall be individually assessed. The individual assessment
shall, in particular, take into account the child's
personality and maturity, the child's economic, social and
family background, and any specific vulnerabilities that
the child may have:

Provided that the extent and detail of the
individual assessment may vary depending on the
circumstances of the case, the measures that can be taken
if the child is found guilty of the alleged criminal
offence, and whether the child has, in the recent past,
been the subject of an individual assessment.

(3) The individual assessment shall serve to
establish and to note, in accordance with the recording
procedure permitted by law, such information about the
individual characteristics and circumstances of the child
as might be of use to the Court when:

(a) determining whether any specific
measure to the benefit of the child is to be taken;

(b) assessing the appropriateness and
effectiveness of any precautionary measures in
respect of the child;

(c) taking any decision or course of action
in the criminal proceedings, including when
sentencing.

(4) The individual assessment shall be carried out at
the earliest appropriate stage of the proceedings and,
subject to sub-article (5), before the child is charged with
a criminal offence.

(5) In the absence of an individual assessment, a
child may nevertheless be charged with a criminal
offence provided that this is in the child's best interests
and that the individual assessment is in any event
available at the beginning of the trial hearings before a
court.
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(6) Individual assessments shall be carried out with
the close involvement of the child. They shall be carried
out by qualified personnel, following, as far as possible,
a multidisciplinary approach and involving, where
appropriate, the holder of parental responsibility, or
another appropriate adult as referred to in articles
534AGE and 534AGN, and, or a specialised
professional.

(7) If the elements that form the basis of the
individual assessment change significantly in the course
of the criminal proceedings, the Court shall order that the
individual assessment is updated throughout the criminal
proceedings.

(8) The Executive Police or other law enforcement
or judicial authority, as the case may be, following
consultation with the Director of the Department for
Social Welfare Standards, may derogate from the
obligation to carry out an individual assessment on a case
by case basis where such a derogation is warranted in the
circumstances of the case, provided that it is compatible
with the child's best interests.

534AGH.(1)Children who are deprived of liberty shall
have the right to a medical examination without undue
delay with a view, in particular, to assessing their general
mental and physical condition. The medical examination
shall be as non-invasive as possible and shall be carried
out by a physician or another qualified healthcare
professional.

(2) The results of the medical examination shall be
taken into account when determining the capacity of the
child to be subject to questioning, other investigative or
evidence-gathering acts, or any measures taken or
envisaged against the child.

(3) The medical examination shall be carried out
either on the initiative of the Court, in particular where
specific health indications call for such an examination,
or on a request by any of the following:

(a) the child;

(b) the holder of parental responsibility, or
another appropriate adult as referred to in articles
534AGE and 534AGN;

(c) the child's lawyer.
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(4) The conclusion of the medical examination shall
be recorded in writing and, where required, medical
assistance shall be provided:

Provided that another medical examination shall
be carried out where the circumstances so require.

534AGI.(1)Questioning of children by the Executive
Police or other law enforcement or judicial authorities
during criminal proceedings shall be audio-visually
recorded where this is proportionate in the circumstances
of the case, taking into account, inter alia, whether a
lawyer is present or not and whether the child is deprived
of liberty or not, provided that the child's best interests
are always a primary consideration.

(2) In the absence of audiovisual recording,
questioning shall be recorded in another appropriate
manner, such as by written minutes which are duly
verified.

(3) Any audiovisual recording or records of
questioning of children in any other manner shall be kept
confidential and shall not be publicly disseminated.

(4) This article shall be without prejudice to the
possibility to ask questions for the sole purpose of the
identification of the child without audiovisual recording.

534AGIJ.(1) The deprivation of liberty of a child, in
particular detention, at any stage of the proceedings shall
be imposed only as a measure of last resort and shall be
limited to the shortest appropriate period of time, taking
due account of the age and individual situation of the
child, and of the particular circumstances of the case.

(2) Any detention of a child shall be based on a
reasoned decision, which shall be subject to appeal.

(3) The decision referred to in sub-article (2) shall
be subject to periodic review by the Court acting ex
officio, commencing no later than six (6) months after the
decision imposing deprivation of liberty was adopted and
every six (6) months thereafter, for as long as the
decision remains in force:

Provided that, without prejudice to judicial
independence, any decisions to be taken pursuant to this
sub-article shall be taken without undue delay.
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534AGK. The Executive Police and any other law
enforcement or judicial authority, as the case may be,
shall, where possible, have recourse to measures
alternative to detention.

534AGL.(1) Children who are detained shall be held
separately from adults, unless it is considered to be in the
child's best interests not to do so.

(2) Children who are kept in police custody shall be
held separately from adults, unless:

(a) it is considered to be in the child's best
interests not to do so; or

(b) in exceptional circumstances, it is not
possible in practice to do so, provided that children
are held together with adults in a manner that is
compatible with the child's best interests.

(3) Without prejudice to sub-article (1), when a
detained child reaches the age of eighteen (18), that
person may continue to be held separately from other
detained adults where warranted, taking into account the
circumstances of the person concerned, provided that this
is compatible with the best interests of children who are
detained with that person.

(4) Without prejudice to sub-article (1), and taking
into account sub-article (3), children may be detained
with young adults, unless this is contrary to the child's
best interests.

(5) When children are detained, the detention
authorities shall take appropriate measures to:

(a) ensure and preserve their health and
their physical and mental development;

(b) ensure their right to education and
training, including where the children have
physical, sensory or learning disabilities;

(c) ensure the effective and regular
exercise of their right to family life;

(d) ensure access to programmes that foster
their development and their reintegration into
society; and
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(e) ensure respect for their freedom of
religion or belief:

Provided that the measures taken pursuant to
this sub-article shall be proportionate and appropriate to
the duration of the detention.

(6) Paragraphs (a) and (e) of sub-article (5) shall
also apply to situations of deprivation of liberty other
than detention. The measures taken shall be
proportionate and appropriate to such situations of
deprivation of liberty.

(7) Paragraphs (b), (c¢), and (d) of sub-article (5)
shall apply to situations of deprivation of liberty other
than detention only to the extent that is appropriate and
proportionate in the light of the nature and duration of
such situations.

(8) Children who are deprived of liberty shall be
allowed to meet with the holder of parental responsibility
as soon as possible, where such a meeting is compatible
with investigative and operational requirements, without
prejudice to the nomination or designation of another
appropriate adult pursuant to article 534AGE or article
534AGN.

534AGM.(1) The Police and other law enforcement
and judicial authorities shall ensure that criminal
proceedings involving children are treated as a matter of
urgency and with due diligence.

(2) The Police and other law enforcement and
judicial authorities shall ensure that children are always
treated in a manner which protects their dignity and
which is appropriate to their age, maturity and level of
understanding, and which takes into account any special
needs, including any communication difficulties, that
they may have.

534AGN.(1)Children shall have the right to be
accompanied by the holder of parental responsibility
during court hearings in which they are involved.

(2) A child shall have the right to be accompanied
by another appropriate adult who is nominated by the
child and accepted as such by the Court where the
presence of the holder of parental responsibility
accompanying the child during court hearings:
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(a) would be contrary to the child's best
interests;

(b) s not possible because, after reasonable
efforts have been made, no holder of parental
responsibility can be reached or his or her identity
i1s unknown; or

(c) would, on the basis of objective and
factual circumstances, substantially jeopardise the
criminal proceedings:

Provided that where the child has not nominated
another appropriate adult, or where the adult that has
been nominated by the child is not acceptable to the
Court, the Court shall, taking into account the child's best
interests, designate another person to accompany the
child. That person may also be the representative of an
authority or of another institution responsible for the
protection or welfare of children.

(3) Where the circumstances which led to an
application of paragraphs (a), (b) or (c) of sub-article (2)
cease to exist, the child shall have the right to be
accompanied by the holder of parental responsibility
during any remaining court hearings.

(4) In addition to the right provided for under sub-
article (1), children shall have the right to be
accompanied by the holder of parental responsibility, or
by another appropriate adult as referred to in sub-article
(2), during stages of the proceedings other than court
hearings at which the child is present where the
competent law enforcement or judicial authority
considers that:

(a) it is in the child's best interests to be
accompanied by that person; and

(b) the presence of that person will not
prejudice the criminal proceedings.

534AGO.(1) Children shall have the right to be
present at their trial and to participate effectively in the
trial, including the opportunity to be heard and to express
their views.
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(2) Children who were not present at their trial shall
have the right to a new trial or to another legal remedy, in
accordance with, and under the conditions set out in Sub-

title XII of Part I of Book Second.
534AGP. The rights referred to in articles 534AGD,

534AGE, 534AGF and 534AGH, articles 534AG]J to
534AGN and article 570 shall apply mutatis mutandis, in
respect of children who are requested persons, upon their
arrest pursuant to European arrest warrant proceedings in

the executing Member State.

534AGQ.(1) The Minister responsible for home

affairs shall ensure that staff of law enforcement

authorities and of detention facilities who handle cases
involving children, receive specific training to a level
appropriate to their contact with children with regard to
children's rights, appropriate questioning techniques,
child psychology, and communication in a language
adapted to the child.

(2) Without prejudice to the independence of the
judiciary, the Minister responsible for justice shall take
appropriate measures to ensure that judges and
prosecutors who deal with criminal proceedings
involving children have specific competence in that field,
effective access to specific training, or both.

(3) The Minister responsible for justice shall take

appropriate measures to promote the provision of

specific training as referred to in sub-article (2) to
lawyers who deal with criminal proceedings involving
children.".

cases involving children below the age of eighteen (18) or".

8. Immediately after article 572 of the Code there shall be added

the following new articles:

" Advocate
assigned to be
replaced.

572A. The court may upon the request of a suspect,
accused persons or of a requested persons referred to in
article 355AT(2)(c), where the circumstances so justify,
order that the advocate assigned to them be replaced.
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572B.(1) The Executive Police and any other law
enforcement or judicial authority shall ensure that the
particular needs of vulnerable suspects, vulnerable
accused persons and vulnerable persons who are the
subject of European arrest warrant proceedings pursuant
to Framework Decision 2002/584/JHA are taken into
account in the application of the provisions of this Sub-
title.

(2) For the purposes of this Sub-title, the expression
"vulnerable person" shall have the same meaning as is
assigned to it by article 208 AC(2).".

Objects and Reasons

The objects and reasons of this Bill are to transpose:

- Directive 2016/1919/EU of the European Parliament and of
the Council of 26 October 2016 on legal aid for suspects and
accused persons in criminal proceedings and for requested
persons in European arrest warrant proceeding; and

- Directive (EU) 2017/1371 of the European Parliament and of
the Council of 5 July 2017 on the fight against fraud to the
Union's financial interests by means of criminal law and
Directive (EU) 2016/800 of the European Parliament and of
the Council of 11 May 2016 on procedural safeguards for
children who are suspects or accused persons in criminal
proceedings.
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